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"#$%&'(: Y crarTi po3rnaHyTo Npo6nemy ConyyeHHs NPUPOAHO i NO3UTUBHOI FOCMOAAPCHKOT
npaBocy6’eKTHOCTI Nignpuemcts. 06rpyHTOBAHO TEOPETUYHI MONOXEHHS, CMPAMOBaHI Ha 3abe3ne-
YeHHSA OPraHiyHoro CrontyyeHHA NPUPOAHO i NO3UTUBHOT MPaBOCY6'eKTHOCTI y CyyacHOMy CyCNiNbCTBI
i peani3aLjito KoHLenLjii TpUeAHOCTI KaTeropii rocnofapcbKoi mpaBocy6’ekTHOCTI nianpuemcTs (npu-
BaTHOI, Ny6niuHol, MOpanbHoi).

)*+,#-" *#-%:nianpremcTso, rocnogapcbka npaBocy6’eKTHICTb, IPUPOAHE NPaBo, MO3UTUBHE NPaBo, NPUBATHE
npago, ny6niuHe npaBo, MopasnbHe Npaso

rocrnogapcbKoMy npasi YKpaiHu LWMPOKO po3po6nstoThes Npobaemm cnosy-
I YeHHS! MPUBATHUX i MyONIYHMX IHTEPECIB 3a AOMOMOrO CrOMYyUYeHHS NpK-
45968 ()* +.,., = BaTHOMPasoBoro i.ny6niq|-_|o-npaBo_Boro Pery/ioBaHHs rocrioAapChKIx Bif-
HOCVIH, BiACTOIOETLCSA PI3HOMAHITTA BUAIB CY0’EKTIB rocnogaptoaHHs i T.4. (AMB.

KaHAUAQT PUANYHUX HAYK, . R
po6oTn B.K. MamyToBa, I".J1. 3HaMEHCbKOr0 i IHWKX [1; 2; 31 1H.]). Po3po6nsitoumn

npodecop, 3aB. CEKTOPOM

BiAAiNy Npobriem MozepHisaui Li npobnemu, roCroAapcLKko-Npasosa Hayka MoCTiliHO NpaLjtoBana Hap, y3rofKeH-
FOCTI0AAPCbKOT0 3KOHOAABCTEA, HAM MPUPOAHUX | NO3UTUBHUX MpaB MigNPUEMCTB, CNPUAIYN peanisalil npu-
IHCTUTYT EKOHOMIKO-TPaBOBMX POAHOI NPaBOCY6’eKTHOCTI B FOCMOAAPCHKOMY 3aKOHOAABCTBI. Pa3oM 3 TUM cyuac-
pocnimxeHs HAH Ykpaitn, Hi YMOBM TOCMofaptoBaHHs, HeoOXiAHICTb NMPOBEAEHHS [epXKaBHOT EKOHOMIYHOT
M. [loHeubk MONITVKM, MOAEPHI3aLii rocrnofapcbKoro 3akoHOAaBCcTBa 06YMOB/OIOTh MOTPeDy

MOAA/bLLIOr0 NOLYKY crnoco6iB 36IMKeHHSA NPUPOAHOI | MO3UTUBHOI rocrogap-
CbKOT NpaBoCyd’eKTHOCTI. Cnif, 3a3HaUNTW, LU0 B JOKTPWHI NpaBa, MOYMHAKUY 3
19 CTONITTA, NaHyBaB LPUANYHWIA NO3UTKBI3M, HOPMATMBICTCbKA LLIKONA Npasa
MOHWHI 36epirae naHyoUi NO3ULT, i 3aKOHOAaBELLb, TAKOX 5K i Cy40Ba NpakKTuKa
HEPIZLKO KepytTbCA PO36DKHUMM 3 HAyKOBUMM PO3POOKaMU PO3yMiHHAMU. o-
NINWWTA CUTYaLit0 30aTHWIA JOKTPUHANbHWIA Nepexif A0 OpraHiuHOT KoHLUenuii
MpaBoOPO3yMiHHS i MPaBOBOr0 IHCTUTYLLIOHANI3MY*. Y nogibHOMy Ktoui npobre-
Ma CrostyYeHHA MPUPOLHOrO i NO3UTUBHOIO NPasa, | 30Kpema, MPUPOAHOI i No3u-
TMBHOI rOCMOAaPCHbKOT NPaBoCcy6’eKTHOCTI NIAMPUEMCTB, Y IOPUANYHIN HayL,i Lue
He CTaBuacs.

I"#$%  [paHoi cTaTTi € po3pobka TEOPEeTUYHMX MOMOXEHb, CrPSMOBa-
HUX Ha 3a0e3MeYeHHsI OpPraHiYHOro CrojyYeHHA MNPUPOAHOT i MO3UTUBHOT
NpaBoCcy6’eKTHOCTI B CyvacHOMY CYCMifbCTBI i peanizauii KOHLENLT TpUeAHOCTI
KaTeropii rocnogapcbkoi npasocy6’eKTHOCTI MiANPUEMCTB (MPUBATHOI, Myo6/iy-
HOI, MOPasbHOI).

*paBoBWIA IHCTUTYLLIOHALHWIA MiAXia, AKWIA BIACTOKE aBTOP, Ha BigMIHY Bif HOp-
MO3UTMBICTCHKOrO (HOPMATMBICTCHKOrO) MiAXOAY, Nepeadayae BK/IOUYEHHS B CTPYKTYPY
MPaBOBOrO IHCTUTYTY NPaB i 060B’A3KIB 0ro y4YaCHWKIB, LU0 BUHMKAIOTH i3 peanisaLlii Ak
HOPM MpaBa, Tak i rapaHTOBaHWX HUMM CBO6OA (3rifHO NPUHLMMY «/03BOMEHO BCE, L0
He 3a60POHEHO» ).
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MMpoTAroM CTONITh BIZHOCMHM MiX KOCHATYpanisMom
(NPYPOAHO-NPaBOBOK  TEOPIEK) | HOCMO3UTUBI3MOM
(OPUAMYHMM  MO3WUTMBISMOM) CKNMafanncs, 3a BUpa-
3om LI. LlapbkoBa, O0CWTb ApaMaTiyHo. JpaMaTuyHuiA
XapaKTep AWCKYyCili ByB HacnigkoM (haTaibHOro Heao-
PO3yMiHHA MO3WUTUBICTaMM NPUHUMNIB | Linen npu-
POLHO-NPaBOBOT AOKTPUHU. OCco6NMBO TaKWii XapakTep
MPOSBNSABCA Ha NePLUMX eTanax CTaHOB/IEHHS MO3UTMBI3-
My HanpukiHui XYTII - noyatky XX B. Libomy nepiogy
Oyno BNaCTMBO KaTeropuyHe 3ariepeyeHHs iCHyBaHHA
YHiBepca/ilbHUX NPUPOAHO-NPaBoBUX HOPM. Xij cyyac-
HOI AMCKYyCIT, SIK Le Oyno BiA3Ha4yeHO B MaTepianax 12
BcecBiTHbOrO KoHrpecy MixHapoaHoi acouialii giso-
cofhii npasa i coujianbHoOi (inocodii [4], NPUMBOAUTL [0
MOCTYMNOBOro 36/MXeHHS NO3WLili OCHATYPaNICTIB i toC-
MO3UTUBICTIB.

3 BUCOTM CYYaCHOI PeanbHOCTi MOXMBO OLIHWTM
MPUYNHA AUCKYCINA, WO CKNaJanncs iCTOpUYHO, — BOHM
MOB’AA3aHi 3i B3aEMHIM 3amepeyeHHsM 0CHaTypaniaMom
i tOCNO3NTMBI3MOM KpaliHOLLIB OAMH OAHOrO. Mapagokce
Mo/sArac B TOMY, L0 BOHWN 6YNnN €LUHI B TO/IOBHOMY —
XapakTepHOMY 3axifHili Tpaguuii npaea HagMipHOMY
3BE/INYYBaHHI MOX/MBOCTEN MHOACLKOrO PO3ymy, 6ynu
IMMBOKO paLioHaNiCTUYHUMK Y CBOIN OCHOBI. «be3niy
NKOLeV 6e3yNNHHO rOBOPSATH NPO «3aKOH NPUPOAN >, YK
NPVPOAHWIA 3aKOH, | NOTIM MOBIAOMANSAKOTH BaM CBOT yM-
KW Npo Te, WO J06pe i O NOraHo, i BU NOBUHHI PO3yMi-
TW, WO L yMKW CYTb Came rMasu i BIAAINV 3aKOHY Npu-
poau» [5, ¢.23]. LLIKoga Bif Takoro crnocoby MUC/EHHS,
Ha 10ro flyMKY, Nonsrae B TOMY, L0 BOHO CAyXXUTb NpU-
BOZIOM i XXMB/IEHHAM A5 AeCrOTU3MY SyMKMW i AecroTu3-
My Ha NpakTuLi [6, ¢. 272].

|aeanicTMYHMIn paLioHaniam CynpoBOAXYBaB €BPO-
MemncbKy iCTOpIt0, MOYMHAKOUM 3 (DOPMYNHOBAHHA «BIYHNX
MOHATb> [10CaTOPamMK, NMPOJOBXYKUM, 3 17 CTOMITTS,
(OPMY/NIOBAHHAM «TaKMX Xe BIYHUX MOHSATb>» PO3yMa-
M1 BigpomxeHHs. KOpuanyHa Hayka Hosoro uacy Bifi-
VLLna Big ifel NPUPOAHOro NOPSIAKY peyeit, 3aCHOBaHOro
Ha Bosni bora, BiMOBMNACS Bifi CXONaCTUYHOIO MeTomy
MpaBOTBOPYOCTI, M06aumna B Npasi TBOPIHHA NIOACLKOr0
pO3yMy, BU3HAHOTO BifTenep 6yTn €4VHO Hampas/sio-
YOI NPaBo CWNOK [7, C. 59]. | NpaBOTBOPYICTbL NOM/INB-
Na CroyaTky B paMKax tcHaTypaniamy, MoTiM y pamkax
tOCMO3NTMBI3MY — LIMX ABOX KOH(MIKTYHOUMX MPaBopo-
3yMiHb. KOH(MIKT MiXX OCMO3UTMBI3MOM i FOCHATYpasis-
MOM Y 3axifHii1 Tpaguuii npaBa NOPOAXYBaB KOHMAIKT
MIDX TUMaMmy CBITOPO3YMiHHA — nibepanbHO-iHAMBIAYa-
NICTUYHUM | KONEKTUBHO-ETATUYHUM (8], BU3HaYaoun
TpariyHy CTOPOHY iCTOPUKO-KY/bTYPHOT ANHAMIKY, LU,
3a cnosamun A.C. NaHapiHa, € UMKIYHOM [9, €. 450].

[nckycist B IOPUANYHINA HayLi MK NPUXMAbHUKaMK
MPVPOAHO-NPaBOBOI JOKTPUHU | HOPUANYHUM MO3UTH-

BI3MOM 3a/MLLAETLCA OCHOBHOHO i CbOroAHi. CKnaaHicTb
OPUANYHUX IHCTUTYTIB 3a4a€ MOCTINHO MOHOB/OBaHI
TeMW N1 AUCKYCIR. Ha aymKy aBCTPICbKOro BYEHOro
X.®. Keka, AUCKYCIIHUMW € TPU OCHOBHUX MUTAHHSA:
1. IcHyBaHHA NPUPOAHOTO Mpasa B3arani. PeasibHi Npu-
POAHI Mpasa UM «JeKnapawii npas MIOLUHN» 06iLA0Tb
Te, WO He 3[aTHi BMKOHaTW? 2. MOX/MBICTb 1AOr0 Mi3-
HaHHS. PaLlioHanbHO 0Ka30Bi NPUPOAHI Npasa Yv BOHM
€ pesynbTaToM Cy0’ekTUBI3MY? 3. O60B’A3KOBICTL MPK-
POAHOrO0 NpaBsa 3 ypaxyBaHHAM HasiBHOCTi MO3UTUBHOIO
npasa. LLlo 6yae 060B’A3KOBUM Yy BUMaAKY KOAi3ii mpu-
POAHOI HOPMU | NO3UTMBHOI? [10, €. 804].

Taka NOCTaHOBKa NWTaHb € MOPOSKEHHAM MiAXOLY,
LU0 CK/aBCA B pamKax 3axifHoT TPaAuLLiT KOHTUHEHTa  b-
HOTO MNpaBa, y paMKax AKOi CPOPMYBaIOCH YABIEHHSA NPO
OMiKyHCbKe BIJHOLLEHHS [epXXaBu, sKa, CrMpPatoymch Ha
OPUANYHWIA MO3UTUBI3M, BUPILLYE 3aady CycnifibHOro
Mporpecy LOAO MOAMHY 3 Ti NPUPOLHUMU NpaBamK, 3a
peani3aLlito AKX BOHa (flepXaBa) Hece BUHATKOBY Bifmno-
Bila/TbHICTb.

TiM YacoMm BiNOBIAb Ha Lie NUTaHHS NEXWTb B iHLLIN
MNOLLMHI, He NPOTUCTAB/IEHHS, a CMO/YYeHHS: He «abo
NPUPOAHe NpaBo — abo NO3WUTUBHE NPaBO», ale «i Te
— | IHWe>, AianeKTUYHO B3aEMO3aNIeXHE SK CYTHICTb i
ABMLLE, MeTa i 3acib. 3 MO3NLIA CXiLHOXPUCTUAHCHKOT
Tpaguuii, y3arani, i CxigHOi TpaguLii KOHTUHEHTaIbHOTO
npa.a, 30Kpema, NPUPOAHE NPaBo € HeBILEMHUM aTpu-
OyTOM MO3UTMBHOIO Mpasa, AIK CYTHICTb HeBifLEMHA Bij
SBULLIA, Linb Bif 3aco6y. PallioHanbHa AOBIAHICTb NpW-
POAHVX MpPaB He € CaMOLLIMINIO, | BOHU CMPMIAMAOTLCS
K BiYHi LIHHOCTI, LLIO He BUMaratoTb [l0Ka3iB (akciomu),
peanizauisi SKUX (Lifb) rapaHTYEeTbCA Y4acTHo IX HOCIiB Y
(hopmMyBaHHI MO3VTMBHO-NPABOBYX PilleHb (3aC00iB), ¥
TOMY uncAi Yy 3AiCHEHHI NPaBOCYAAS, SIKe BUPILLYE KO-
Ni3ii NPMPOJHO-NPaBOoBYMX i NO3UTUBHO-MPABOBUX HOPM.

| TyT mMu 3BepTaemocs [0 ifel, y SKi MiCTUTb-
cA KN4 [0 36MMKEHHS MPUPOAHOI | NO3UTUBHOI
MpaBoCYy0’EKTHOCTI MO BCili CTPYKTYPI epXaBHOI COLLi-
a/lbHO-eKOHOMIYHOI cucTemn. MoBa e Npo 3akpinneHy
B KOHCTUTYUIT YKpaiHW iaet0 4eMOKPATUYHOI, coLliab-
HOI, MPaBOBOI AepXaBy, L0 [J03BONSE NepebopoTH top-
MO3UTUBICTCbKE YAB/IEHHA NPO BNagy AK BUHATKOBWIA
aTpuebyT fepxasu.

CbOrofHi CTOITb NUTaHHA NPO HEObXIAHICTL Takoro
AiaNeKTUYHOrO CMOJyYeHHA KaTeropiii Hapogy i Aepxa-
BY, Ake 6 3abe3neyyBano X BHYTPILLIHIO BiAMNOBIHICTb
AK HOCIIB €4MHOr0 CyBepeHiTeTy. 14 NpakTUYHOro
BMPILLIEHHS L€l 3afa4i € KOHCTUTYLIHI nepeaymMOBM.
BignosigHo fo ctarTi 5 KoHCcTUTYUiT YKpaiHW Hociem
CYBEPeHITETY | EAVHUM [KePernom Bnaju B YKpaiHi € Ha-
poa. OpHovacHo cTatTa 1 KOHCTUTYLIT YKpaiHu nporo-
NIOLLYE: flepkaBa € CyBepeHHO. OTXe, HapOZ, i Aepxasa
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MaloTb EAVHUI CyBepeHiTeT. Hapog 3aiicHioe Bnagy 6e3-
MOCepeaHbO i Yepe3 opraHn fiepXKaBHOI BNadm 1 OpraHu
MicLLEBOr0 camoBpsiflyBaHHS. Hapog i aepxaBa eauHi. Ta-
KM YMHOM, 3aKpin/eHa B KOHCTUTYLIT YKpaiHu €AHICTb
CYBEpEHITETY HapOAy i fepXaBy € NiACTaBO AN PoO3-
INAfy HapoZy i AepXxaBu B X fianeKTUYHIl E4HOCTI — Ha-
POLy, OPraHi3oBaHoro 3a A0NOMOro MNpasa B [epasy,
4/ Hapofy B OpraHi3auiiiHO-NpaBoBii (opMi LepXasu.
Peanizauisi KOHCTUTYLIMHOrO MOMOXEHHS MPO EANHWIA
CYBEPEHITET HAPOAY | [iep)XaBy Mae BaX/mBe, nepcrek-
TVIBHE 3HaYeHHS.

HesanepeyHnm € TOV (haKT, Lo 415 eheKTUBHOTO 36a-
NaHcyBaHHSA iHTepeciB HeobXifHa e(eKTMBHa cucTema
CTPMMyBaHb i NPOTMBAr. Y [eMOKPaTUYHIA Teopii noni-
TWYHOI BNlaZyW MUTaHHA NPO Te, XTO MPaKTUYHO BNay ro-
BMHEH 3/iACHIOBATH, 3aBX AW BMPILLYBanocs B pycni igei
HapogoBnaaas. Ane Ans Toro, Wob6 34iCHEHHS Bnaaw
HapOOM CTaso peanbHICT HEeOOXiAHI KOPIHHI 3MiHM B
MONITUYHIN ccTemi cycninbeTBa. MpakTyKa ynpasniHHsA
MOBMHHA 6a3yBaTUCA Ha HACTYMHOMY: EAUHUM [pKepe-
JIOM BNaJy € CyBepeHHa BONS Hapogy; fepxxasa, aKa nif-
KOHTPO/IbHA CYCMiNbCTBY, rapaHTYe PiBHUIA 3aXMCT NpaB
i cB060M, YeCTi i riAHOCTI NOANHW; 3AiACHEHHS BiNbHOT
KOHKYPEeHL,iT BCiX CYCMisIbHO-MOMITUYHUX CUJ, LLO AiH0Tb
y Mexax 3aKoHy [11, ¢. 20]. Pa3oM 3 T!M, Ha SyMKY (axiB-
LiB, [0 KiHUsA XX CTONITTA HApOJoBNaALA He CKnanocs, a
TiNIbKW BiZIOYNOCA PO3LLIMPEHHS MeX 0CO6MCTOi CBO6OAM
i BBEAEHHS AesKNX (OPManbHMUX aTpubyTiB KOHCTUTY-
LiHoro npaeniHHSA. daxiBLi Big3HauatoTh, WO B KpaiHi
Bif0ynacs 3aMKHyTa, KNaHOBa CUCTeMa BNiaju, BiflbHa Bif
CYCNiZIbHOr0 KOHTPO/IIO i BifNOBiAaNbHOCTI. Y pamMKax
L€l cucTemm 6e3 yyacTi Hapofy NPUIAMatoTbCst OCHOBHI
pilleHHs [12, . 28].

[MepeiiTn Bif, NPOTUCTABNEHHS HApody | AepXaBun [0
iX CMOMyYeHHA 3HaYWUTb MEepernsHyTV KOH(irypawito
po3noAiny Bnaau, y T.M. y rocnogapcbkivi cdepi, pos-
MOAIMBLUW Bnafly MO BCili CTPYKTYpPi rPOMaAsiHCbKOro
cycninbeTBa (Npy BePXOBHIN Bnai Hapoady) i Hanaroau-
T CUCTEMY BifIbHOT B32EMOJIi Y4aCHUKIB rPOMaAChKO-
0 XWUTTA 3 METOK [AOCATHEHHS 3ara/bHOLEPXaBHOro
KOHCEHCYCY, L0 3a6e3MeUnTb 30MMKEHHS MO3UTUBHOT
NpaBocy6’eKTHOCTI 3 NPUPOAHOI, AKa anpiopHo npu-
MNycKae BONOAIHHSA He06XiAHMM 06CATOM BNaM A1 Biflb-
HOI peasnisaLlii iHTepecis.

Po3nogin Bnagy no BCi CTPYKTYPi rPOMaAsHCLKOro
cycninbCcTBa NPUNycKae BUAINEHHA MPaBOBOI KaTeropii
NpVBaTHOI Baam, KpiM ny6niyHol, i po3nogin:

NPVBATHOI BNaay 3a NPMBATHOR | NPUBATHO-MNY6IY-
HOIO CTPYKTYPOI rPOMasIHCLKOrO CyCMifibCTBa, TOOTO
MDD IHAMBIAAMW | MPUBATHTUT YM NPUBATHO-NY6MIY-
HUMW KOMEKTMBaMW, Y T.4. MIANPUEMCTBAMU, IHLLIUMU
roCrofapCbKnMy opraHisalismm i T.n. aBTOHOMHUMU

OAVHULAMU-CY6’EKTaMM NpaBa;

ny6niyHoi Bnagn MiX Ny6nivyHMMKM | NPMBaTHO-NY-
ONIYHMMM THCTUTYTamMM TPOMAASHCLKOrO CyCrMiNbCTBa
(AepxaBHUMK OpraHamu, opraHamm MiCLLEBOr0 CaMOBPS-
[yBaHHS BCiX PiBHIB, rPOMaACbK/MI OpraHisaLismu i
HLUMU NYONIYHUMI CTPYKTYPaMK, Y T.4. AepXaBHUMM
i KOMyHaNlbHUMW NiANPUEMCTBAMM, MYyONIYHUMM aKLi-
OHEPHMMK TOBapUCTBAMU I THLUMMMK NiLNPUEMCTBAMM
ny6niYHOT KONEKTMBHOT BMIAaCHOCTI, a TaKOX MPUBATHO-
Ny6niYHMM NiANPUEMCTBAMM YW IHLIMMK OpraHisaLlisi-
MK).

MoaibHWIA BUL Mae KOHLENLiA Noginy Bnagn B KOH-
CTUTYLIVHIN gepxasi M. Opiy, 3 Tieto pi3HULEH0, LU0 BiH
BBA)XXaB IHCTUTYTU MOXiAHUMM BUHATKOBO Bif, Ny6niyHoi
Bnaawu [ams. 13, p. 5].

Cnig 3a3HaunTK, WO BIACYTHICTb MiACTaB AN pos-
MEeXYBaHHSA MOHATb «/IePXaBHUM» i «HapOJHUIA CyBe-
peHITeT» Yy)Ke Bif3Hauanacs B niteparypi. «CyBepeHiTeT
Hapogy — Lie Te X came, Lo CYBepeHITeT [epxasH, i Ha-
BMaKw, epXxaBHUIA CyBEPEHITET — Lie Te X, LU0 | cyBepe-
HITET YCbOro Hapofy, L0 HaNeXuTb Aepxasi i CKnafae
fepxasys, — nvwe M.A. KpacHos [14, c. 83]. 3a cno-
BamMn H.3aius, Takuii Norsg akTMBHO Mpomnarysascs
AK CM6i03 HAPOLHOTO i lePXXaBHOIO CYBEPEHITETY Nlibe-
panbHO-AEMOKPATUYHOK KOHLENLLIEH i AyMKOK pagsH-
CbKOTO [lepXKaBo3HaBCTBa. BoHM 6ynn nogibHi B ogHOMY
— BNajja HaeXuTb Hapofy, a 34iMCHIOETLCA ePXaBOoto.
Y uinomy pagsHcbka HpUanMyHa fymka Bupo6buna CTii-
Ky KOHLENLit0 HapOA4HOro CyBepeHiTeTy, Lo nepeda-
yasna, Mo-repLue, BEPXOBEHCTBO | MOBHOB/AAAA HAPOLY,
no-fpyre, HeOBMEXeHICTb HAPOLHOIO CYBEPEHITETY,
Mo-TPeTe, MOro HeBiA4yXXyBaHICTb, i MO-4eTBepTe, BU-
PaXeHICTb B afeKBaTHUX MOITUKO-NPaBOBMX (HOPMaX.
[aHa 1oprno3nTmMBICTCbKa KOHLIEMLiA MOoxe 6yTn y3daTa
3@ OCHOBY B T/lyMayeHHi NuTaHb CYBEPEHITETY i MOAINY
B/1aAW, 3@ BUHATKOM OfIHOrO, OCHOBHOTO 3 MOr/isgy npa-
BOBOIO iHCTUTYLiOHaNi3My MOMEHTY — HEOOMEXEHOCTI
HapOAHOIO CYBEPEHITETY.

Y NOCTPafsiHCLKOMY MPaBOBOMY T/lyMayeHHi Hapog-
HOrO CYBEPEHITETY HaliBINbLL ICTOTHUM MUTaHHAM CTana
npo6snema Moro o6mMexeHocTi. Mpo ue cBigyatb npaui,
Mpu1CcBAYeHi Npobnemi BepXoBeHCTBA Npas i CBOOOA, Nto-
AVHW. Pa3oM 3 TUM KOHLIEML,it0 06MEXEHOCTi CyBepeHi-
TeTy PO3A4iNA0TL He BCi aBTOPU [AMB., Hanp., 15, C. 9; i
iH.], | BOHa Mae NOTPeOY B AOAATKOBII apryMeHTaLlji.

AKLLO B OPUANYHOMY NMO3MTUBI3MI MOBa Iifje NPO Ha-
POAHWIA (HaLioHaNbHWIA), AePXaBHWIA CYBEPEHITET [AMB.
16] i nogin BULLOT AepXKaBHOI BNaAn — 3aKOHOAaBYOI, BK-
KOHaBYOi i Cy0BOi, NPaBOBUIA IHCTUTYLLIOHANI3M J03BO-
NsiE NepeHecT NPobnemy cyBepeHiTeTy i noainy Bnaau B
MNOLLMHY NPaB NOAUHN | TPOMaSAHUHA.
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Y 6inbluocTi gocnifkeHb Qinocodis, noniTonoris,
OPUCTIB CYBEPEHITET BU3HAYAETBCA K HE3ANEXKHICTb
HOCist BNagy Bif AKOT-Hebyab iHLIOT BNagmW, npu LboMy
3arafibHe MOHATTA CYBEPEHITETY XapaKTepu3yeTbCa SK
BEPXOBEHCTBO, CAMOCTIHICTb | HE3aNeXHICTb Bnagm (p.
souverainete — BEPX0BHa Bfiaga) [15, . 18; 16]).

MonoxeHHs KoHCTUTYLIT YKpaiHW i MiXKHapOgHUX
[IOKYMEHTIB, L0 3aKpinaTh MPUHLMNN  [EMOKPA-
TUYHOT, COLiasbHOT, NPaBOBOI AePXKaBW | BEPXOBEHCTBA
npa.a (iHAVBIAyanbHUX | KONEKTUBHMX NPaB MOAVHMA |
rpoMaffiHUHA Haf, [epXaBo) MPUMyCKalTb iCHYBaH-
HS He TiNbKW IHCTUTYTIB [epXXaBHOI Bnaay, ane i 6e3ni-
Yi aBTOHOMHMX LIEHTPIB NPUAHATTA pillieHb Ha 3acagax
caMoBpslyBaHHS — 6e3nidi LIeHTPIB BEPXOBHOI BNaam
Ha 3acafjax BepXOBEHCTBA MPaB IIOAMHN | TPOMajsAHUHA.
Hapog npu LboMy po3IsLaeThea AK cucTeMa — «6e3niy
MoB’si3aHNX MiXK CO60K eNeMeHTIB (aBT.— aBTOHOMHUX
LIeHTPIB BNaaw), LLLO Ma€ TOM UM iHLIWIA BMS yNOPSAKOBa-
HOCTI 33 MeBHVMM BNacTUBOCTAMM i 38°A3KamK | BONOgie
BIJHOCHO CTIMKOIO EAHICTIO, IKA XapaKTepU3YeThCH BHY-
TPILIHBOK LiNICHICTHO, LLIO BUPAXaETbCs Y BiJHOCHIi aB-
TOHOMHOCTI MOBOZKEHHS i (4M) ICHYBaHHS Lii€T 6e37ivi B
HaBKONMLLHBbOMY CepeaoBuLLi» [17, c. 48-49].

Tak1M YMHOM, KOHLENLisi BEPXOBEHCTBA Npas JIHAU-
HN NPUNYCKAE CYBEPEHITET KOXXHOI NOANHN YK KONEKTW-
BY (NMpYBATHOrO Y¥ Ny6NiYHOr0) i CyBEPEHITET HAPOAY B
X AianeKTUYHi €aHOCTI.

TakuiA NOrAg Ha pedi J03BO/ISE NPOYNTATI NUTAHHA
CYBEpeHITeTY i noginy Bnagn B Ayci CXiHOXPUCTUSH-
CbKOI Tpagwuii, BiANOBIAHO MOMOBHMBLUM MOHATIAHWIA
anapat npaBoBOT IHCTUTYLIOHaIbHOT Teopil.

30Kpema, BMKOPUCTOBYBaHa B HOPUAUYHOMY MO3U-
TWBI3MI KnacugikaLlisi CyBepeHITeTY Ha HapogHWUiA (Ha-
LiiOHanbHWIA) | AepXaBHWIA, MOBMHHA GYTW [OMOBHEHA
MOHATTAM CYyBEPeHITETY NOAUHW | TPOMaAsHMHA 4
npvBaTHOro abo My6MiYHOro KOMeKTUBY (CYBEPEHITETY
iHAMBIAYaNbHOr0 ab0 KONMEKTUBHOMO MPWBATHOrO abo
ny6niyHOro BflaCHWKa, CyBepeHiTeTy nignpuemcTea i
iHWOro cy6’ekTa npas i cB060[), WO rapaHTye BiflbHY
peani3aLlito IXHbOT BNagun i iHTepecis, He 3a60POHEHMNX
3aKOHO[aBCTBOM.

Mepen Hamm nigxig 4O NPOGAEMI CMOAYYEHHS NPU-
POAHOI | MO3WUTMBHOI MPaBOCY6’EKTHOCTI 3 MOMALY
CXifHOT TpaguLiT KOHTUHEHTANLHOTO Npasa — Bij MO-
CTaHOBKW 3afadi po3noginy Bnaay Mo BCil CTPYKTYpI
rPOMaZAHCLKOr0 CycrinbCTBa i MOAONAHHSA OPNo3UTK-
BICTCbKOTO YAIB/IEHHSA MPO BNazly IK BUHATKOBUA aTpuby T
[ilepXXaBw 10 BUCHOBKY NP0 HeOOXiHICTb BU3HAHHS CyBe-
PEHITETY KOXHOI NOAVHM Y COLLianbHOI CiNbHOTM NpK
BEPXOBHOMY CYBEPEHITETi Hapogy.

Pi3He po3ymiHHS NUTaHb CYBEPEHITETY i Noginy Bra-

AV B 3axigHiiA 1 CXifHIN Tpaguuii KOHTUHEHTa/IbHOTO
npaBa NoB’si3aHe 3 Pi3HUM PO3yMiHHAM CBOGOAN B LIMX
[BOX Tpaauuisx. FKLLO B 3axigHii TpagumLii cBoboaa 3a-
be3neyyeTbCs 3BEPXY, 3a LOMOMOrOK 30BHILLHbOI BNaaw
(Lep>xaBHOI, LLepPKOBHOI), TO B CXiAHIA Tpaguuii Lxepe-
NIOM CBOOOAM € BOMA KOXHOI NHOANHMW, LU0 3HAXOAUTLCS
BMHATKOBO B 11 (I0AMHN) BNagi.

Cnif 3a3HauMTK, WO B 3axigHiin Tpagumuii npasa ne-
piofly cepefHbOBIYYS KOHLEMNList [Kepena CyBepeHiTeTy
TakoX OrepyBasa NMOHATTAM BEPXOBHOIO CyBEPEHITETY
HapoZy SIK KOpropaTuBHOrO CriBTOBAapPUCTBA, i aKLieH-
TyBaNoCs, L0 HOPUCAUKLIA He CXOAUTb Bif, iMmepaTopa,
ase ife Bifi KOPNOPATMBHOTO CNIBTOBAPMCTBA, PO3PI3HSA-
JIMCS NOHATTA HaMbINbLLIOrO BNAAHOr0 MOBHOBXXEHHS
i HainbiNbLIOI PUCAMKLIT | YACTOrO BNAAHOIO MOBHO-
Ba)XXEHHS i MeHLL NOBHOI topucamKuii [18, ¢. 278]. Ana
CEPeaHbOBIYHNX MUCNUTENIB  MPUHLMMOBE MUTaHHA
nonsrano B 06rpyHTyBaHHi 06MexeHHs Bnagu. Cawvie B
CepefHi CTOMITTA HaPOKYETLCA ifles Mpasa AK ifes 06-
MEXeHMX MOBHOBaXEHb. AJle AKLO B CepefHbOBIYYSA
LA 3aJa4a BMpiLLyBa/iacs Yepe3 nocTynar 30BHILLHLOrO,
TPaHCLEHAEHTHOTO [xepena 06MeXeHHSs! MOBHOBaXeHb
(bora), To MucauTeni BigpomKeHHs BUKOPUCTaNN ifieto
B3aEMOOOMEXEeHb BifIbHUX iHAMBIAIB, O6rPYHTYBaBLUM
MPOrpecuBHWIA NPUHLMN NOAINY BRaan B AepXasi [6, C.
21]. | TYyT My BMABNISIEMO 3arajibHy MOCWAKY MUCNATE-
nis CepefiHbOBIYYA | BigpomkeHHs. BoHW BUxoAMNn 3
MPOTUCTABNEHHA — Hapogdy i Aepxasw, bora i noguHu
(Hapogdy) — XapaKTepHOro 3axifHii Tpaguuii npasa. Ak
Bia3Havae |.1.LlapbKoB, Npw Beiil NoBasi Ao Apuctotens i
MnaToHa cepefHbOBIYHNX MUCIUTENIB MaJsIO XBW/IHOBA/IO
NWTaHHS CNpaBenBOT opraHisauii Bnagn. BugHo, Tomy,
LLIO Bi/IbHa BO/IA IOAUHI Ha y4acTb Y NOMITUYHIV OpraHi-
3aLii rpOMafCbKOro XMTTSA — He BNacTVBWIA 4N19 3aXigHOT
Tpaguuii npasa atpubyT.

IHWKIA [OCBiA BUSIBNSETHCA B iCTOPIi @HTUYHOCTI.
Konu ApncTtoTenb po3ainme piBHICTb Ha Ba BUAW: apnd-
METUYHY (YPIBHIOKYY) | TeOMETPUYHY (PO3MOAINAYY), i
Bif|HIC NepLLy [0 NPMBATHUX NPaBOBIAHOCUH, a Apyry A0
My6niYHMX, BiH XOTIB Bif06Pa3nTM came Takuii CTaH cyc-
MiNbCTBA, YIEHW AKOrO € yYaCHUKaMW Y 3aranbHiii cnpa-
Bi Ha MifACTaBl 3aKOHY, a He Haka3y-BeniHHsA [am.. 19, c.
151-152]. [aBHbOrpeLbke NpaBopo3yMiHHS 06MexyBa-
N0 BOMIO iHAMBIfa He Boneto bora (cepeaHi CTONITTS) i He
BO/EHO iHWOro iHAvBIAa (HoBWiA yac), a colianbHO-Mo-
NITUYHOIO CTPYKTYPOIO CYCMINbCTBA, L0 MPUMYCKaE TPU
PiBHi CBO6OAM — NPUBATHWIA, Ny6NIYHUIA, MOPANBHUI — |
yyacTb iHAWBILIB Y JOCATHEHHI MPWBATHOTO i CYCMifIbHO-
0 KOHCEHCYCY.

IMogi6Hi BUCHOBKM MOXHa 3p06UTM i Ha OCHOBI 0CO-
6nmMBOCTEl MPaBOPO3YMIHHA Yy [peBHbOMY Pumi. Ak
nuie O.[ipke, pUMcbKa topucnpyaeHLis oynb-aKi cows-
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Hi YTBOPEHHS BK/tOYasa B jus publicum, i 106 yMOXN-
BUTM X yuacCTb Y LIMBINbHOMY 060pOTI, BBaXana ix 0co-
6amMn NpuBaTHOrO npasa (YMOBHUMW, TOBTO (hakTUYHO
npw6irana go gikuii) [20, . 98].

[LpeBHili Pum, Takox K i [peBHs pewis, niknyBascs
Mpo crnpaBegvBICTb Mpasa 3a LOMOMOrOK Cro/yYeHHS
B HbOMY MPWBATHOIO i My6MiYHOro NoYarkis. PUMCbke
LIMBi/IbHE MPaBO — Lie He MPaB0 KOHMPOHTYHOUMX WO
[epXaBy iHAMBIAIB, a NPaBO rPOMaZAH CBOET [epXasy,
LLIO COMyYaE SIK NPMBATHI, Tak i Ny6iYHi acCneKTn XuT-
TEAIANBHOCTI TPOMafAHCLKOro cycninbetea (Jus zivil
— HOPMU LIMBINBHOIO (AepXaBHOro) npaea [6, ¢. 21].
Civis — rpOMagsHNH AK Cy0’eKT npaB i 060B’A3KIB CTO-
COBHO rpomagu, YeHOM SIKOT BiH €. [21, c. 139]. Civitas
— rpoMaza K NoAiTUYHa OANHULA, MICTO 3 OKONULAMM,
rpomaja-aepxasa, OpraHizoBaHa [eMOKPATUYHO, Y CyC-
NiNbHOMY YXWUTTI SKOTO MO MOX/MBOCTI 6epyTb yuacTb
yci rpomagsHm [21, c. 139]).

Mpwy LbOMY MUTaHHS CTABMIOCA HE NPOCTO MPO Cro-
NyYeHHs NPUBATHOTO | MyBIYHOro NoYaTKiB, a NPo cnpa-
BeA/MBe CMOMyYeHHSs ((hopMM MpaBNiHHA PO3Pi3HANMCS
He TifIbKX MO OpraHi3aliiHOMy NPUHLUMMY, ane i B Mipy
BiZHOLLEHHS X 4O CrnpaBeAnBOCTI [6, €.13]). Justitia
(focTnUif) Y nepeknagi 3 NaTUHCbKOI — CNpaBef/MBICTb
[22, ¢. 538]. Ex debito justitiac — N0 NpaBy; BUXOAAUN 3
TOrO, WO CrpaBeanmneo [20, c.75].

[peBHi pyMNsAHW 3HanW, WO € MpaBo CyCrisbHe
(ny6niuHe), i € NpaBo NpMBATHE, i WO iX MNOTPIGHO He
NPOTUCTaBNATIA, @ MOrOfKYBaTW, NPW LbOMY My6AivHe
Ma€ repesary nepeg npmeaTHUM (publicum privato est
pracferendum [20, c. 247]).

Libertas — cB00O0/a, BiflbHICTb — OCHOBHa NPaBOMOU-
HICTb PUMCbKOr0 rpOMajsiHWHa, LU0 03Ha4ae MOXMBICTb
AISTU B paMKax 3ab0pPOH, YCTaHOB/EHNX 3aKOHaMU, BU-
HATKOBO Ha BMlacHWI po3cyg (21, c. 142]. CB060aa € MOX-
JIMBICTb POBUTY Te, L0 [03B0/EHO NO Npasy (libertas est
potestas faciendi id, guod jure licet [20, c. 167]), T06TO
BMXOZASAYM 3 TOTO, WO CrpaBefnBo (ex debito justitiae
(20, c. 75]).

Y puMCbKOMY npaBi PO3pi3HANOCS iHAMBIAyaNbHe
npaso (jus individuum — HePO3AiNbHE MPaBO; NPaso, LU0
He MOXe 6y TW p0o3/ineHe Ha YaCTKW; IHAWBIAyanbHe npa-
BO [20, c. 152]) i KONEKTMBHE, KOTpe Morio 6yTu npu-
BaTHWM 4¥ Ny6nivyHNM. Commune bonum po3rnsganocs
K 3ara/sibHe 61aro oci6, Wo AitoTb CriNbHO, 3204HO (in
communi) [AWB.: 21, c. 114, 148]. Lle mir 6yT1 K cOto3
TIET Y IHLLOT YaCTWUHM OCib (comunis scriptura — CMi/b-
HWIA BOKYMEHT, JOroBip [21, c. 148]), TaK i Hapog Y Ui-
noMy (jus commune — 3ara/ibHe 4 ny6nivHe nNpaso [20,
c. 149)).

[MpvBaTHe NPaBo NPUMYCKano CYCMibHMIA KOHCEHCYC

I BU3Ha4anocs HUM. Consensus facit jus — «3rofja TBO-
PUTb NPaBO> [21, c. 148]. Potentia debet segui justitiam,
non antecedere — CW/a MOBUHHA C/iflyBaTy 3a CrpaBe-
NVBICTIO, @ He nepeayBaTu i [21, c. 156]. Vis legidusest
inimica — HACULCTBO € BOpOr Npasa [20, c. 312].

Yepes e BUMarae yTouHeHHs Te3a I.1.LlapbKoBa npo
Te, LU0 aHTMYHA NMPaBOBa lyMKa Bifobpaxana nogin npu-
BaTHOrO i Ny6M1iYHOro NPaBOBOro MOPAAKY [6, €. 12]: He
MOAinN, a CronyYeHHs NPKUBATHOTO i MyBNiYHOro Bigo6pa-
asia aHTMYHa NpaBoBa [yMKa, MPUYOMY Ha 3acafiax aH-
TUYHUX YABNEHb MPO CMPaBeA/IBICTb.

Y cepefiHbOBIYYA BUHWK/IN HOBI TEHAEHLiT B PO3BUTKY
OPUCTIPYAEHLIT. AKLLO PUMCbKe 3aKOHOAABCTBO C/iflyBa-
/10 CTPOrO 3a PUANYHO MPaKTUKOI, i CvMa 3BMYalo He
nifdaBanacs CYMHiBy [6, C. 44], TO B CepefiHbOBIYYS BU-
HWKNa NoTpe6a B CTBOPEHHI METOAY NPaBOBOro aHanisy
i CMHTe3Y, L0 CTBOPIOBAB O BiABEPHYTI | BiYHi NpPaBOBI
MPUHLMNM N03a KOHTEKCTOM OPUANYHOT NMPaKTUKK [6,
C. 45]. [AnA cepefHbOBIYHUX MUCIUTENIB IHCTUTYT MO-
NITUYHOTO MPUMYCY CNPUIAMABCS AK Takui, WO caMuit
c06010 PO3yMIETLCS, IK 6OrOYrOAHWIA IHCTUTYT, | BOHK
He po3p06/sIn A0AATKOBOT apryMeHTaL il Ha 3aXMCT no-
NITUYHOI BNagwn. Takum YMHOM, NyONiYHMIA piBeEHb CBO-
604¥ PO34MHMBCSA B MPUBATHOMY.

BiAcyTHicTb piBHA KONEKTUBHOT (Ny6niyHOT) cBO6OAM
NArna B OCHOBY 3aK/1aJeHOro B CepefHbOBIYYA METOJO-
NIOTiYHOTO iHAMBIAyani3My. KaHOHIuHe npaBo MiknyBsa-
710CA MPO BHYTPILLHIO CBOOOAY iHAMBIAIB, CIMPAIOUNCh
Ha aBTOPUTET LIEPKBU, He 3BepTatouM yBaru Ha nuTaHHA
KONEKTUBHOT cBOGOAN.

Uepe3 Le TONOBHWMM MUTAHHAM 3axigHoT Tpaguuii
npaBa € MWUTaHHS PIBHOCTI, ¥ TOW Yac K K/IHOUOBOH
KaTeropieto CxigHol Tpaauuil, K i B nepiog aHTUYHOC-
Ti, NPOJOBXYE 3anuLIaTCA CBOOOAR, L0 MPUMyCKae
yuacTb Y JOCArHEHHI K NPUBATHOIO, TaK i CYCMisIbHOro
KOHceHcycy. CTaH cBO60AM B KONMEKTMBI, 200 30BHILLIHA
cB000aa NMIOAWHKW, 3[aTHA BMCTYMATW rapaHTiel 1oro
BHYTPILLIHLOI cBO60AN. He NpocTo BiANOBIAaNbHICTb 3a
MOPYLLEHHS MpaB i cBO6OA iHLWIMX Ntoaeli (OCHOBa — Te-
Opisl CMOKYTY B 3axXifHi XPUCTUAHCLKIN TpaauLii), ane
[iSiNbHA y4acTb B YA0CKOHaNeHHI BiIHOCWH Y pamKax rpo-
MasiHCbKOrO CyCnifibCTBa (OCHOBA — TeOPist BOCKPECiH-
HS Y CXIHOXPUCTUSHCBKIN TpaamLii) € 3anopyKo Bpa-
XyBaHHS iHTepeciB X HOCIIB | OpraHiYHOro Crosy4eHHs
X NPUPOAHOT | NO3UTUBHOT MPaBOCY6’€KTHOCTI.

Cnip npo ceobogy noyascs Mix 6. ABIYCTUHOM
(354-430) 1 bpuTaHCbKMM YeHuem MopraHom [Mena-
riem (360-420). TnymadeHHa [lenaris cnupanocs Ha
TNyMayeHHs ABOPiBHeBOI cBo6OAW. IMeplunii piBeHb —
npupogHa cBoboda SK MpaBO IHAMBIZA NPOTUBUTUCA
HacUbCTBY, 3axmLLaTH cebe Byab-aKMMm 3acobamu. [py-
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Vi piBEHb — FPOMafAHCbKa CBO6O/R, L0 € TIEK MipOto
MPUPOAHOT CBOOOAM, fKa MOXe OyTW HajaHa KOXHOMY
OKPeMOMY iHAMBIAY 3 ypaxyBaHHSM CriIbHOro NPOXu-
BaHHS 6e3nivi nogein [23, c. 87]. LLLo6 6yTw BifbHUM,
NOTPI6HO BMKOHYBaTU HOPMU MO3UTUBHOrO Mnpasa. 3
nornsgy 6n. ABrycTuHa, LbOro HeoCTaTHbO ANS aBTeH-
TWYHOTO PO3YMiHHA CBOOOAN, OCKI/bKM B ]AHOMY BUMaf-
Ky «[epXaBy He BiApi3HUTK Bif 6aHAN PO3GIAHUKIB>.
Y cuny uporo ABryCTUH [0AaE TPETii piBeHb CBOGOAM
— MOpa/IbHUIA (yXxOBHWIA). JTtoAMHa BiNbHa, SKLLO BOHA
BMKOHYE CBOI 000B’A3KW, HeyMepeLXeHO peanisye «3a-
ra/lbHUA 3aKOH > [6, C. 24].

BuaineHHs TpeTboro piBHs cBO6OAN — [yXOBHOIO —
Masn0 BaXIMBe METOLO/OriYHe 3HauyeHHS. KoHuenuisa
6n. ABrycTuHa nigkpecntosana fymMKy npo akTyanisayito
«[1BOX NPaBOMNOPSAKIB>: IHAMBIA ICHYE Y 1BOX BUMIpaX —
y cihepi MeTai3nYHO HaNeXHOro i chepi BiHOCHMX NOA-
CbKMX PO3NopsifXeHb. Pa3om 3 TUM Y Hili HeA0OLLiHI0Ba-
JINCS MUTaHHSA TPOMAAAHCHKOT (KONEeKTUBHOI, Ny6/1iYHOT)
cBoboan. ToMy BOHAa PO3LIHIOETBCA AK MepeaBicHULA
3axigHol Tpaguuii npaea. «30/10Te MPaBKIO» Mopai
6n. ABryCTUHA — Lie NMOCNIJOBHICTb Y MiXKCY6 €KTHUMX Bif-
HOCWHaX, KOnn Cy0’eKT 3BIPAIE MPaBU/bHICTb CBOTX BUMH-
KiB 3a [I0NOMOr 0 3MiHW PONIeR (He BUMHSAIN 3 iHLLMM Tak,
AK He XOTiB 6u, W06 BYMHMAN 3 TOBOK — Lie NpaBu/io
cnpuse 4o6py i 3anobirae 3ny) [AWB. 6, €. 31,32].

AKLWO METOAONOTIYHWIA HAMBIAYaNni3M MPUMYCKaE:
KOXHWIA HamaraeTbCs 3HaTW iCTUHY cam Ans cebe, Ha
nifCTaBi BNACHOIO MipKyBaHHS, TO METOAONOTIYHWIA KO-
NeKTUBI3M NPUMNYCKae: ICTUHA BU3HAYAETLCA KOHCEHCY-
COM; Ayx bora i iyx rpomaam — Lie 0avH i ToVi caMuin fyx;
AKLLO [OCATHYTO KOHCEHCYCY, iCTUHA BCTaHOB/MEHA [24,
c.75].

Y CNOKOHBIYHII XPUCTUAHCBKIN TpaguLii noniTmka —
Lie Z10CBIf, CNiSIbHOTO MPOXMBAHHS, | BOHA SIK OMocepes-
KOBYIOUMIA €NIEMEHT [ae MOX/MBICTb CMOMYYEHHS iHAW-
BiflyanlbHOro (MpMBATHOr0), couianbHOro (My6aivHoro)
i 3aranbHOro (fiyxoBHoro) [6, c. 26]. MeToaonoriyHy
OCHOBY TaKOro Cro/ly4eHHs, a PiBHO CMo/y4YeHHsA pavi-
OHafbHOro (BM3HAYeHOr0) i ippaLioHanbHOro (HeBM3Ha-
YeHOro Kona (hakTopiB), MO CUHEPreTUYHil TePMIHONOTI,
CKNafae KoprycKynsipHO-KOHTUHYyaNbHa METOAONOris B
TPaKTyBaHHI He dyaniamy, K Lie NPUAHATO B 3aXiAHUX
CUHEPreTUYHMX KOHLIENLiAX [25], a KOpmycKynsipHO-
KOHTUHYaNbHOI €AHOCTI [26], Ha YOMYy Hamonsrae LLe
CBATUIA locun BOMOLbKMIA. BiH roBOpUB Mpo MOBHY
CBATICTb PYCi i1y AyXOBHO-4YEPHEYOMY, i B AEPXKaBHO-MO-
NITUYHOMY, | B rocrofapcbkomy acrnekTax: Cssita Pych,
no Mocuny Bonowkomy, B61pana B cebe fyXoBHe, He
MPOTUCTABNSAOUN AOrO iHLIMM CTOPOHaM 6y TTS [27].

TakUM YNHOM, CXIZHOXPUCTUSHCbKA TPaAMLLiA Mae Ha
yBas3i TpU piBHI cBO6OAM — NPUBATHUIA, My 6NIYHWIA, fiyXO-

BHWIA (MOpanbHWi).

|ges Kopenauii npusaTHoT, Ny6niyHoi i JyX0BHOI CBO-
604y NOAWHW, Je fyXoBHa CBOOOAA 03HaYa€e BHY TPILLHIO
cB060ay NAMHK, cBO6GOAY Bif rPiXa, AVUBHUM YMHOM
cniBragatouy 3 3araibHoK CBO6OA0M0, Y T.4. MPUBATHOH i
ny6niYHO0, NEXMTL B OCHOBI BU3HAYEHHS CYTHOCTI Npa-
Ba Yy CXiAHOXPUCTUSHCLKIV TpaguLil.

3 6e3niyi  3anpoMoOHOBaHWMX CTUCHYTUX BW3Ha-
YeHb MpaBa, fKi MOXHa MO3HAYNTU K (HOPMY/IHOBAH-
HA CYTHOCTI MpaBa, 3ac/yroBye Ha ysary Cthopmy-
nboBaHe B.C.HepcecAHUOM BU3HayeHHs npasBa K
3ara/ibHO060B’A3KOBOI (hopMU PIBHOCTI, CBOBOAM i Cripa-
Be/IMBOCTI [28, C. 54]. Cnif 3a3HaunTW, WO CHopmMy-
nboaHa B.C.HepcecaHUOM «NibepTapHO-topuaniHa»
KOHLIenLis npasa [28, ¢. 398-399] npofosxye ifei Mo-
KPOBCHKOIO i 6arato B YoMy BifMoBifae ayxy rocrogap-
CbKOr0 npasa. Tak camo, SIK i rocnogapHuKu, HepcecaHLy,
rOBOPUB MPO TiCHUIA BHYTPILLUHIA B3aEMO3B’A30K MpW-
BaTHOrO i Ny6niyHOro npaea sK LWOAO0 CamMOCTilHMX yac-
TWH €AMHOT CUCTEMW YMHHOIO MpaBa [28, . 147]. OpHak
aBTOPY Ha3BaHOT KOHLIENL,iT HeLiIKOM Yaanocs 3Bi/ibHu-
TWCA Bif, AOBNIHHA i€l UMBINICTUYHOIO HanpamKy. ig
BMNMBOM LMBINICTUKMA HepcecaHL, nobaums CyTHICTb
npaea Yy (hopMasibHili PiBHOCTI. BiH TnymaumB KaTeropii
piBHOCTI, cBO6GOAW i CPaBeaNMBOCTI KPi3b MPU3My piB-
HOCTI [28, C. 39, 42, C. 44]. Pa3oM 3 TUM KpuTepiil pis-
HOCTi Mae 06MexeHuid xapakTep. He Bcsi cBo6oda i He
BCA CMPaBed/IMBICTb MOXe BUMIpATMCA piBHiCTIO. Cam
aBTOp BMajac B MPOTMPIYYA, KONW PO3Pi3HAE opmarib-
HY 1 (hakKTUYHY piBHICTb [AMB. 28, C. 30, 33]. INpaBunb-
HUM 6ye po3rsfaTV NpaBo Kpisb NpusMmy csobogu, y
TOMY uumcAi PIBHOI i CNpaBeaanBol, fie BULLMM KpUTEp-
€M Npa.a, MOro CYTHICTIO € CNpaBef/MBa PiBHa cB060/a,
WO OPMYETbCS MOUMHAKOUM 3 abCONOTHOT NPUBATHOI
cB060AM, MPOXOAMTL CTafito couianizauii npuBaTHOI
CBOOOAM i (POpPMYBaHHSA BIGHOCHOT MybivHOT cBO6OAN i
3aBepLUYETLCA CTAAIEr0 NeriTmaLlii cowianizoBaHoi Npu-
BaTHOI i Ny6niyHOT cBO6OAW. BignosigHo, cy6’ekTH npa-
Ba € CY6’eKTM CrpaBeanMBOi PiBHOT cBO60AW, peanisalis
SIKOI MOX/IMBA /MLLE B YMOBAaX CreLianbHOI AepXaBHOI
opraHisauii. Llum ymosam Bignosigae hopma coLjianbHol
MpaBOBOI IepXXaBy, e COLiaNibHICTb AepXaBn rapaHTye
peanisauito Apyroro pisHs cBo6oaM — PiBHOT CBO6OAN, &
/A0ro NpaBoBa OpraHi3allisi NOBMHHa 3a6e3reyyBaTy pea-
nizaito cnpaeegavBoi PiBHOT CBOBOAMN.

Bigoma cy4acHOCTI coljianbHa fepxasa (jopmyBanacs
iCTOPUYHO LUIAXOM [IOMOBHEHHA IHAMBILYa/lbHUX MpaB
rPOMaAsiH KONMEKTUBHMMM NpaBamu, NOAITUYHMX MpaB
— COUia/IbHAMM, EKOHOMIYHUMM, KYNbTYPHUMM, €KOMO-
rYHMMK [29, €. 94-97]. CoujianbHa fepxasa NpUMycKae
He TifbKM Typ60Ty MPO MOTPebU HaceneHHs KpaiHw,
coLianbHO OpIEHTOBaHY €KOHOMIKY, ane i TPaKTyBaHHA
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[epXaBu AK coLjianbHOI OpraHisaLlii, Lo CBig4nTb Ha KO-
PUCTb COLIONOrIYHOT LLIKONW MpaBa. A TOMY 3aKpIr/eHHs
B KoHCTUTYLIT YKpaiHu ifei couianbHOT AepxaBu B1Ma-
rae BiAMECTV UMBINICTUYHY AOrMaTUKY, No6Ya0BaHy Ha
NPOTUCTABNEHHI IepXKaBK i CYCNinbCTBA.

MpaBOBMiA XapaKTep [epXaBn TaKOX OAePXkKaB 3aKpi-
nneHHA B KOHCTUTYLIT YKpaiHw, ane ans ioro peanisadii
B Cy4aCHMX YMOBax MOTPi6GHI HOBI pilleHHs. [MpaBoBa
[lepXKaBa Ma€ Ha yBasi npaBoBy (hOpMy OpraHisaLii i fi-
ANbHOCTI My6NIYHO-NONITUYHOT BNaaW, B yMOBaX SIKOI BU-
3HAKTLCA | 3aXMLLAKOTHCA NpaBa i CBOOOAM NMOAWHW i rpo-
MaasHMHa [28, ¢. 139, 141]. Tomy i10ro napameTpu — He
[0rMa, a 3a/1eXarb Bifl KOHKPETHMX YMOB. AKLLO B Nepiog
OypXKya3HMX PeBotoLivi NPaBoBOtO Byna KOHCTUTYLIHO
othopmneHa nibepanbHO-AEMOKpaTUYHA epxaBa [28, C.
124], y Apyrii NoNoBWHI 20 CTONITTA NPaBOBOIO 6yna 3a-
XifiHa collianbHa fepxasa, TO 40 21 CTONITTA CHOpMYBa-
nmcs Ho.i 3anmTn. CTano 3p0o3yMiso, L0 BUMOTM 3aK0-
HIB | 3aKOHHOCTI, NPV BCIVA IXHI BaKIMBOCTI, HEAOCTATHI
ANS KOHLENLiT NpaBoBoi Aepxasn. TeOPETUYHO i Npak-
TWYHO BMN/IMBOBUIA HANPAMOK Y NiAX04i 40 BU3HAYeHHS
NpPaBoBOI AepXaBW MpeacTaBnATb HPULNKO-NO3UTH-
BICTCbKI KOHLIENLLT, CyTb SKMX (MPY BCIX HAsSIBHUX MiX
HUMW PO3XOIKEHHSAX) CKNafiaeThCs y cnpobi CTBOPUTYH
TY UM iHLLY KOHCTPYKLLi0 CAMOOBMEXEHHS epXKaBu Heto
X CTBOPEHVM MpPaBOM, NMPK LIbOMY 3arnepeyyeTscs pos3-
Pi3HEHHA Npasa i 3aKOHY, NPaBO 3BOAMTLCS [0 BCTaHOB-
NeHb JepxKasu [28, ¢. 139]. OpHak, 3i cnis HepcecaHua,
[N KOHLeNLiT NpaBoBOi fiepkaBn HeoOXiJHe naHyBaHHS
came MpasOBMX 3aKOHIB i MPaBOBOiI 3aKOHHOCTI [28, C.
139], WO nepeabdayac YCyHEHHS MOHOMONIT AepXKaBHUX
OpraHiB Ha CTBOPEHHS HOPM BULLIOT FOPUAUYHOT YAHHOC-
Ti M yyacTb iHCTUTYTIB rPOMaAsSiHCbKOrO CyCninbCcTBa y
(popmyBaHHI MPaBoNoOPSLKY.

Lle nepen6ayae NofoNaHHA ANXOTOMIYHOT Mpe3yMLLii
KNTaCMYHOro Nnibepanismy, siKa, SIK Bifj3HAYaEThCS B NiTe-
patypi [29, c. 22], nonsrae B NO4ii CycnisbHOT cMCTEMU
Ha [lepaBy i NPOMafAHCbKE CYCMiNbCTBO — HEKOHTP-
0NbOBaHa rpPOMaAsHCLKMM CYCnisibCTBOM AepXaBa i He-
KOHTPONbOBaHe AepPXXaBO MpuBaTHe XUTTS. [epxkasa
NPOTUCTOITb FPOMaAAHCLKOMY CycninbeTBy 1y Hepce-
CAHUa [28, C. 146]. Pa3oM 3 TUM iICTUHHWIA NiGepaniam
MKMKabavae He MPOTMUCTOSAHHS [epXKaBn i CYCninbCTBa,
a TXHE CNo/yyYeHHs, NPUYOMY Take, L0 BiANOBIga€e Crpa-
BE/IMBMM BUMOram Mopari, Lo € HeobXigHOK YMOBOK
X neritmmani.

NoBepHEHHSA [0 CMOKOHBIYHOTO METOZO0/OrIYHOr0
KONeKTMBI3MY | BiPOMXEHHS ifieil iCTUHHOrO nibepa-
nismy (libertas — cB060/a, BiNIbHICTb) CTAE MOX/IUBUM,
3aBAAKN LUIMPOKOMY (POHTY 3yCW/Ib YHEHNX PI3HKX ray-
3eli 3HaHb, i B nepLuy yepry, rMo6anicT1KM, KoMnapaTu-
BICTVIKM | FOCMOAAPCbKOro npasa. LM pobuTbest HOBUIA

BHECOK Y BCECBITHIO CKapOHMLIK ICTUHHOTO Nibepaniamy
AK ifeonorii 3a6e3neyeHHs nNpas i cBO60S NOAUHK, fKa
HaCTI/NIbKM MOKPUNACcA HallapyBaHHSAMU NceBaoNibepab-
HUX (POPM, LLLO CTasia NPeSMeTOM HeraTMBHUX acoLjiaLiii.
3 nornsgy ICTUHHOrO Nibepaniamy BapTO BifMEXYBaTUCS
BiZl nceBAonibepasbHUX Yy HUHILLHIX YyMOBaX OpM Kna-
cuyHoro nibepaniamy (Cwmit, BenTam, Minnb, CneHcep,
paHoBCOKMIA, KaBeniH, YunuepiH), TakoX sK i nibepTa-
pu3My umKarcbkoi wkonm (PpigmaH, bekkep, Jlagdep,
PobepTc), 106yaoBaHMX Ha KOHLENLLIT HEBTPYYaHHS aep-
aBW B COL|ia/IbHO-eKOHOMIUHI BiJHOCUHMW, 5K BifAar0Th-
€A LIJIKOM Ha BIgKyn puHKY [30, €. 351; 31, ¢. 311-312],
Cnpoby peanisaLii AKMX a CyyaCHUX ymoBax 1 3pobuniu
nibepaniam nNpegMeTOM HeraTvBHUX acollialiii. ABTOpK
roBOPSATb MPO OCTaHHI YacK 3axomy, “sAKuiA NoifaeTbes
nibepanbHOK JOrMOK”, MPOMOHYKYM MOBEPHYTUCA [0
Tpaguuii i BigMOBMUTUCA Bif nibepanbHOI iael B3arani,
LU0 HEMOXNMBO, afpKe nibepasibHa ifes € KBIHTECEHLiEHD
Tpaguuii. MntaHHA NOBUHHE CTOATW NPO Nepernsg na-
pameTpiB L€l ifel | NPUBEAEHHI Y BiANOBIAHICTb i3 Tpa-
AVLIAHO MOpanto.

Ni6epaniam i3 vaciB BifpOfKeHHs, NPONLLIOB [Bi
(hasn:

1) AeMOKpaTUYHOro Nibepaniamy,

2) OEMOKPATUYHOrO COLianbHOro nidepaniamy (y Ha-
YKOBOMY 060pOTi — COLliaNibHOro Nlibepaniamy).

HacTynue yac TpeTbOi, 3aBepLuanbHOT dasn i HOBOI
nibepanbHOI igeonorii — 4eMOKPaTUYHOro coLiasibHOro
npaBoBOro nidepaniamy (6iNbLl KOPOTKO i HaibifbLue
EMKO — iieonorii npasoBoro nibepaniamy).

MoBepTatoumch 0 NpoUmToBaHUX BuLLe cniB O. KoH-
Ta, WO Mi3HaHHSA NPaBOBMX IHCTUTYTIB MOX/INBO, AKLLO
Mi3HaHa coujianbHa c1cTema B Linomy [6, ¢. 2971, Big3Ha-
41MO, LLLO NPOYUTaHHS ifiel coLianbHOT NPaBOBOT AepXKa-
BM K rPOMa/IAHCbKOr0 CyCnifibCTBa Ha JOAATOK [0 YCBi-
[OMNEHHS TPUPIBHEBOT CBOGOAM BiKPUBAE MOXIMBOCTI
Mi3HaHHA 06HOB/IEHVX MPAaBOBUX IHCTUTYTIB, IO 3a6€3-
MeYYHTb CYCMiNbHWIA KOHCEHCYC.

YsKe nepLUi KpUTUKK [deknapallii npas MAuHK i rpo-
MaasiHWHa Bopk i BeHTam [40BOAMAW, WO Ti BifBEPHYTI
(hopmynmn JonyckaroTs came PiHOMaHITHe TyMayeHHs, i
TOMY BOHM He6e3neyHi. Ti nadoc po3nanme NpucTpacri,
yO1B MOYyTTA 060B’A3KY — afiXKe NPO 060B’A3KM B Hili He
roBopuThCA [32, C. 1]. Lle 6yno pesynstatom iHAMBIgYa-
NICTUYHOrO MiAX0dy, XapakTepHOro 3axigHiv Tpaguuii
npasa. Cy4acHWiA NOCTMO/EPH CTaB Pe3y/ibTaToM MeTo-
AONOriYHOI MOMUAKK, 3aKnafeHoi B CepefHbOBIYYA i1
ycrnagKoBaHol rymaHiaMmom HoBOro vacy, npvxoBaHoi y
(hopmi MeTOLONOTIYHOTO iHAMBIAYyaniamy, No6Y40BaHOrO
Ha MPOTUCTAB/EHHI NOACLKOrO i GOXECTBEHHOrO, Mpu-
BaTHOro i ny6niyHoro (Ayaniam — Big nat. dualis (ABO-
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icTi) — inocodicbke HaBYaHHS, LLLO BUXOAMUTD 3 BU3HA-
HHA PIBHOMPaBHMMM ABOX MOYaTKIB — AyXy I marepii,
iieanbHOro i MaTepiasbHOro [33, €. 414]). Ak nuwwe Mo-
KPOBCbKWIA, CepeAHbOBIYHA HOPUCTIPYAEHLIS B 3axigHil
€Bponi rpyHTyBanach Ha NPOTWUNEXHOCTI jus naturale |
jus positivum, aequitas I jus scriptum [34, C. 66].

Pa3om 3 TUM He MPOTUCTaBEHHS, & CMOJYyYeHHS Npu-
POAHOTO | MO3UTUBHOIO MPaBa ik METOA0/MOTI4HE PilLLIeH-
HS1 MOXe CTaTy OCHOBOHO CYCMiNIbHOT 3roau.

Ha uein yac cchopmyBascs LMBINi3aLiiHXIA 3anUT Ha
HOBE METOAONOrIYHE PiLLiEHHS, BiAMOBIAb Ha IKMIA BUMa-
rae NoBepHeHHS [0 [Kepen XPUCTUSHCLKOT LmBinisal,ii,
fKa nepeaodadae TpW PiBHI CBOOOAM, BIAKPUTUX Ha 30pi
umBinizauii: iHAMBIAyaNbHOT (NPWMBATHOI), CYCMiNbHOT
(ny6niuHoi), 3aranbHOi (AyXOBHOT UM MOPaLHOT). TXHS
npaBoBa peanisaLlis nepeadadae peanizauito NPUHLMMY
cBOOOAW Y MpMBATHINA cdepi, PiIBHOCTI (SK PIBHOT CBO-
6oau Bmbopy) y NybniuHii chepi i cnpaBeanmMBocCTi (SK
cnpaBeavBOi piBHOT CBO60AW) Y iyXOBHIi cthepi.

TpaguLiiHO-HaTYypanicTUYHa, MO3UTUBICTCbKA rasy3b
BUXOAWTb 3 [iaNleKTUKN 00’EKTUBHUX i CYO’€KTUBHMX,
MaTepiaibHUX 1 ifieanbHUX, ANMEPEHLIIOIUMX i IHTErpy-
OUMX, QUHAMIYHMX | CTATUYHUX (PAKTOPIB, L0 HECYTb Y
c06i NoTeHLian PO3BUTKY, i Mag OCHOBHO 3aJa4et0 BU-
AB/IEHHA YMOB Y3rOKEHHA MOPAAKY i Mporpecy, npw
AKUX MpOrpec 3abesnevye MiATPUMKY MOPSAAKY, & Mo-
PALOK MOPOAXKYE Nporpec. [Jo yncia OCHOBHUX KaTero-
pilA, HEOOXIAHMX AN 4aHOr0 AOCNIAKEHHS, BIAHOCATLCS
«iHTerpayisa» i «couianizauisi»> fK KNYOBI Kateropii
3arasibHOI Teopii coljianbHMX cucTeMm. IHTerpauis 3abes-
Meyye rnorofpkeHe yHKLiOHyBaHHS i 3MiHY BCiX YaCTUH
couianbHOI CMCTeMU; coLianisais — 3ayyYeHHs iHAMBI-
AiB 10 HOPM i LiIHHOCTEM, LU0 iCHYIOTb Y CyCnifbCTBI. Y
[aHWIA Yac HaspiB HOBWIA eTan y PO3BUTKY KaTeropii coLi-
anisauii, copmyBsanocs coLliasibHe 3aMOB/IEHHS Ha PO3-
pO6KY KaTeropii i iHCTUTYTIB, MOKAMKaHWX BiANoBIigaTy
3a AKICHWIA CTaH HOPM i LIHHOCTE, 3a4isiHUX Y MpOLieCi
XUCTUTW MOJEPH — 3HauYMTb MepebopoTy MpesymnL,iio
GiXeBIOPMCTCHKOrO MepeBOPOTY — BiAdiNEHHSA iHTEpecy
Bif LIHHOCTEN [AMB. 9, C. 422-475].

[nsa peanizauii nogioHMX QyHKLi HeobXigHa He Mpo-
CTa nobyaosa rpoMasAHCLKOr0 CycrinbCTBa, a BifHOB-
NIEHHS 3MICTY MOr0 IHCTUTYTIB, 36ara4eHHs iX LiHHICHUM
noteHLianom. Lie npunyckae BifnoBigHY eBO/HOLLO CYC-
NifILHOT0 OPraHi3my, LU0 KOPEHOE 3 EBOJIOLIED iepKaBy.

AKLLLO B yMOBaX MepLIoro piBHA cBoboau nepeanbava-
€TbCA aHTMHOMISt NPUBATHOIO i NY6IYHOrO | POPMYETb-
CA [lepXaBa — «HIYHMIA CTOPOXK> (N0 JIOKKY, AepKaBa
He NOBKHHa 06MeXXyBaTW CBOGOAY NHOANHW, Y HEl MOoBK-
HHO 6YTW SIKHalMeHLUe MpaB, | TUM 6ifbLUe peanbHUX

MOX/IMBOCTE pPO6UTI IHTEPBEHLi0 Y chepy npmsar-
HOroCrnoJapcbKMX BiAHOCKH [6, €. 210] abo, HaBMakw,
eTaTyHa aepxxasa (Mo fo66c¢y, aepxasa-SleBiadaH), TO
CMOMyYeHHA MpUBATHOrO i Ny6MiYyHOro PiBHA cBO6OAM
BXe nepeadavae coLlianisallito AepKasu, peasnisalito Heto
coLianbHO-eKOHOMIYHMX (DYHKLIA. BULLWIA Xe CTyniHb
coujianizauii Aepxxasw, NepeTBOPEHHS MOr0 B COLjiaNbHY,
MpaBoBYy [epxaBy 3abe3neyye CrionyyYeHHs BCIX TPbOX
piBHiB cBO6OAN — NPUBATHOTO, NYy6/IYHOTrO, [yXOBHOIO.
MoTpibHO ckasatw, LU0 came coLjiasibHa NMpaBoBa fepxa-
Ba Haii6iNbll HabnvKeHa 40 apuCTOTENIBCbKOI Mogeni
HalKpaLLoi (hopMu NpaBniHHA — NOAITIT, Ae MPUHLMM
MOEAHAHHS «MOHAPXIYHOTO>, «aPUCTOKPATUYHOTO> i
«[IEMOKPATUYHOI0>» MaB 3HaYeHHSs 415 PO3MOAINY Jep-
KaBHUX (DYHKLi/i MiXK BCiMa OCHOBHVMM LUapamu Hace-
NeHHs nonica [6, . 21].

LM nigTBepoKyeThCa BaXNMBICTb i MEPCreKTUBHE
3HaYeHHs PO3NoAiNy AepXaBHUX (YHKLiA MK pi3HU-
MW CYCMINBHUMW IHCTUTYTaMW, i B MepLUy Yepry, Mix
Pi3HUMU TepuTOpiaNbHUMKU PiBHAMK MyONiYHOT BNaLu
(opraHamm MicLLeBOro caMoBpsLyBaHHS) Y CrOMyYeHHi 3
060B’A3KOM y4acTi y BUPO6eHHi Ny6nivHOT NoniTuku (y
T.4. EKOHOMIYHOI).

Llein Bna 00OB’AI3KIB MOBWMHEH MOMOBHUTW Nepenik
060B’A3KIB He TifIbKM JaHWX OpraHiB, ane i 000B’sI3KiB
iHLUMX [HCTWTYTIB TPOMaAsiHCbKOrO CYCMinbCcTBa, LU0
aKyMY/IOITHCA LMW OpraHamu, y B T.4. 060B’A3KiB rpo-
MaasiH, 3aKpinneHnx y KoHCTUTyUiT YkpaiHu. Y aaHui
yac KOHCTUTYLA YKpaiHW 3aKpinaoe KOHCTUTYLINAHI
060B’AA3KM1 rPOMaAsiH NepeBaxHO MacUBHOIO XapaKTepy
(He nopyLLyBaTy MpaBa, He 3amnofitoBaTh 36UTKIB TOLLO).
CnipaBegnvBuiA  YCTPii rPOMafIIHCLKOrO CyCMiNbCTBa
MPUNYCKae aKTWMBHY Y4yaCTb Y AOCATHEHHI CycriNbHOI
3rofin (KOHCEeHCyCy).

BignosigHi rapaHTii yyacTi Mictateca B KoHCTUTYL,iT
YkpaiHn. 3okpema, CT.38 KOHCTUTYLi rapaHTye npa-
BO yyacTi rpomafsaH (iHAMBILyaNbHO UM KONMEKTUBHO) B
yNpaB/iHHi AepXXaBHUMU CIpaBamu.

Mogi6Hi 3afayi JOCUTL YCMILIHO BUPILLYIOTECA B
pamKax C(HOpPMOBaHOr0O B 3aXifHOEBPOMEMCLKMX Kpai-
Hax MpaBOBOr0 iHCTUTYLOHANI3My 3aCHOBHMK SAKOrO
(ppaHLy3bKniA BUeHUA Opiy 3BepHYBCA B MeTOZONOr I
10 XPUCTUAHCHLKOTO KONMEKTUBI3MY MepLUMX MO0 CTONITh
[35; 361 iH.].

MocTaHOBKa NMUTaHHA NPO rapaHTii y4yacTi B npaso-
TBOPEHHI | YMpaBfiHHI CYCriNbHUMKX CnpaBamMmu CTae
MOX/BOIO Yepe3 BK/OUYEHHS JyXOBHOIO PiBHS CBOGOAM
B CTPYKTYPY NpaBoCy6’eKTHOCTI, LLLO MPUMYCKae TPaHC-
(hopmaLlito  ABOEAMHOI KaTeropii npuBaTHO-Ny6MIYHOI
MPaBOCY6’eKTHOCTI B TPUEAMHY KaTeropito, sika onoce-
peaKoBye MPaBOBIAHOCUMHW CY6’€KTIB NPUBATHWX, My-
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ONiYHMX | MOPaNIbHYX NPaB i 060B’A3KIB Y iX CTOMYYeHHi.

BKNtOYEHHS B CTPYKTYPY NPaBoCy6’eKTHOCTI He Tifb-
KW NPWBaTHMX i Ny6niyHMX, ane i MOpanbHWUX MpaB i
060B’A3KIB Y X B3aEMO3B’AA3KY Ma€ (JyHAamMeHTa/lbHe 3Ha-
YeHHS B pamMKax OpraHiyHol JOKTPMHY Npasa.

Y 12 CT. 3aXiHOEBPOMeNCbKi (haxiBLi PUMCHKOTO i
KaHOHIYHOro npaea NOEAHaNN rpeLpbKy 3AaTHICTb 40 di-
Nocogii 3 PUMCbKO0 3[aTHICTIO 40 NpaBa i Ha JOfaTOK
[0 LbOro NOrnmbunmn ctapi KOHUenLii posymy i cnpa-
BEAMBOCTI, A0AABLUM 10 HUX XPUCTUAHCBKY KOHLIEMLLi0
COBICTI, IKy MOB’A3yBa/n 3 NtOGOB’0 | Munocepasam [18].
AJe iHAVMBIfyaniCTUYHa OPUANYHA KOHLIEMLiA NpaBopo-
3yMIHHS 3yMWHWMACA B MPaBOTBOPEHHI HA PiBHI Jorva-
TUKW. CbOrofHi Lii HAPOOBITKMN BUMaratoTb NMOMOBHEHHS 3
nornsgy CrioKOHBIYHOIO METOLO/OTNYHOI0 KONEKTUBI3MY
1 opraHiyHOl KOHLIeNLii NpaBopO3yMiHHS, LLLO Nepeaoa-
Yae B3aEMOAH0 NPUBATHOrO, My6AIYHOIO i MOPaIbHOro
npasa.

Mpn UbOMy BapTO MIAKPECNNTM 3HAYEHHS Tpaauuii
ANS BU3HAYEHHSA 3MICTY KaTeropii Mopa/ibHOro npasa.

Mopanb (Bif nar. moralitas — TPaAWLs, HAPOAHWI
3BMYali, BAa4a-xapaKTep) BU3HAYAETbCA K CUCTEMA HOPM
i LIHHOCTEN, LLLO peryntorTb NoBeAiHKY ntoaei [37]. On-
HaK y Cy4YaCHOMY CBiTi CyCMi/IbHi LiiHHICHI cucTemMu, Ta-
KOX SIK i IHAMBIAYyanbHI LiIHHICHI cCTEMI (MOPanbHICTb)
nigfaHi WBMAKIN TpaHchopmaLlii i HOCATb TUMYacoBMiA
Xapaktep. B iH(opmaLiiHOMy CycnifbCTBI BUHUKAE
6e3niy He3aneXHUX LiHHICHMX CcUCTEM («MO3aiKa» ),
MPOMOHOBAHUX Pi3HUMMN COLLI/ILHUMU IHCTUTYTaMK |
CyOKyNnbTypamu, Tak L0 N0AMHA 3iLUTOBXYETLCS 3 MPO-
6nemoto BUOOPY — Y CTUAI CMIOXMBAHHS, B OCBITi, KY/b-
TYPHili opieHTauii [38]. OpraHiyHa LiNnicHICTb i cTabisb-
HICTb Cy4aCHOr0 CycnifbCTBa 3a6e3MeyyoTbCs Ha OCHOBI
3roamn 6iNbLIOCTI MAOr0 YNEHIB i3 NPUAHATUMW B HbOMY
0a30BMMY LiHHOCTAMY [39, €. 22]. ToMy 3Ha4eHHS Tpa-
ANUIT ANs BU3HAYEHHS 3MICTY MOPa/IbHOr0 Npasa Mae He-
MUHYLLE 3HAYEHHS.

Tpaguuis — Bif nat. tradicio (nepefava, nNepekas) —
eN1EMEHTI COLLiaNbHOT | KYNbTYPHOT CNaALmHK, Lo ne-
peaatoThbCst Bifj MOKOMIHHSA B MOKOMIHHS | 36epiratoThes
MEeBHMX CYCNiNbCTBAX, Knacax i CoLliabHMX rpynax npo-
TArOM TPMBANOr0 yYacy; OXOME 06’€KTW cOoLianbHOI
cnajwmHm (MartepiasibHi i JyX0BHI LIHHOCTI); MPOLec co-
LiiasbHOr 0 CMaKyBaHHs; Moro crocobu. B skocTi Tpagu-
LiT BUCTYNatOTb MeBHi CyCriNbHi BCTAHOB/EHHS, HOPMU
MOBOIKEHHS, LLIHHOCTI, igel, 3Buyal, 06pagw i 1.4. [40].

Tpagwnuis BnacTMBa HaipisHOMaHITHILLMM 06n1acTaM
rPOMa/ICbKOr0 XXUTTS (EKOHOMILLI, NONITWL, MPaBy i T.4.),
3aliMae NeBHe MicLie B HayLLi | MUCTELLTBI | JOCArae MaKcu-
MyMy B PeNiriinHmMx Tpaguuisx. Y csiin vac Kapn LLIMITT
BMCNOBMB MNOOKY JyMKY MPO CUCTEMATUYHY aHa/Iorio

MK TEOMOTIYHUMW | KPUAUYHUMK NOHATTAMU. [po-
BOAAYM L0 aHasorito, 3aBXAM MOXHa po3Lmdpysatu
TEONOriYHe NIArPYHTS, LLO NIEXUTH NPUXOBAHO 33 CyXU-
MK (hOpMynamm 3aKoHiB. K/HoUoBe 3Ha4eHHs TpaauLii B
CUCTEMI [Kepen npasa BM3HAYaETbCA He TiNbKN TUM, LLO
BOHa M0 ifIei BULLIE BCAKOIO 3aKOHY BXE Yepes3 TPMBasiCTb
Tl ICHYBaHH$, a TUM, LL|0 BOHa € OXOPOHHWLIEIO CYTHOCTI
Mpasa, Nepejatoyn 3 NOKONIHHSA B MOKO/IHHA K/HOYOBI
eN1EMEHTU COL|iaNbHOT i KYMbTYPHOI cnafuimMHn. BrsHa-
YeHHS BMMOr CrpPaBeAMBOCTI HEMUCIMMO 663 Tpaaw-
LLiT, L0 3a73€ cMCTeMy LiiHHOCTel i 3abe3neuyye CTilKICTb
MpaBOBOro PO3BUTKY. TOMy TpaguLisa SK [Kepeno npa-
Ba Mae He3aMiHHe 3HaYeHHs AN OPMyBaHHS CTINKMX
MpaBoBMX IHCTUTYTIB. Konu nNpaso 1ge 3a TpaguLieto i
MIHNVBUMY YMOBaMU XUTTSA BOHO nigHe. Komm X npa-
BO MOYMHAE BUTICHATU TPaMLito | BTpayae YyTIMBICTb
10 XXMTTEBMX NPOG/EM, BOHO NEPETBOPHETHCA B ra/bMO
rPOMa/ICbKOr0 XXMTTS i AePXaBHOro 6yaiBHMLTBA [41].

Peanizalisi opraHiyHOi KOHUENLIT NpaBoOpPO3yMiHHA
MPUNYyCcKae BKIKYEHHA 00 CKnagy [Kepen npasa crno-
KOHBIYHOI XPUCTUAHCBKOT TPaAWLii, Y OCHOBI AKOI Jie-
XUTb «3aKOH BOXWMi1>». B YKpaiHi 4n5 LibOro € He Ti/bKK
METOZIONOriYHI NepeaymMoBM — YKpaiHa 3aBXau PO3BU-
Basacd B Pycni CXigHOXPUCTUSHCBLKOI, NpPaBOCMaBHOI
Tpaguuii, i Yepra BM3BONbHMX BOEH, TaK camo, 5K i Bij-
CYTHICTb 3arapOHULbKMX IHILIaTUB, € NiATBEPIKEHHAM
npaBoCcnaBHOT CBO6OAO0MOBHOCTI B XapaKTepuCTmLL Ha-
POAHOr0 MeHTaniTeTy. 3a iCHYHUMMM OLLIHKamMn [[MB.
41] BinbLW 70% CNOB’'AH Ha NOCTPaAAHCLKOMY NPOCTOPI
iAEHTU(IKYIOTb Cebe 3 MPaBOCNaBHUMM, i HaBiTh Ti, XTO
BBAXAlOTb Cebe aTeicTamu, ane B1BYaNY B KON MyLLKi-
Ha, orons, [L0CTOEBCHKOIO, XMBYTh Y MPOCTOPI NPaBo-
CNaBHMX JOrMaTiB i NPaBOCNaBHOI eTkK. CBO60AA BONI
NIOAUHN | KONEKTMBY (HapOZy) € K/HOYOBOD KaTeropieto
CXIZHOXPUCTUAHCBKOT Tpaguuii. YpaxyBaHHS CrOKOH-
BIYHOT XPUCTUSAHCBKOT Tpaauuii Ha mepcnekTmBy 6yae
MaTh 3Ha4YeHHS MPOrpPecuBHOI TeHAEHLIT MpPaBOBOro
pO3BUTKY. MONI0BHE, A/ LibOr0 MatOThCA KOHCTUTYLLiIA-
Hi nepefymoBu, 30Kpema, CT.11 KoHctuTyuii YkpaiHu
nepeabdadae CNPUSHHS JepXaBy PO3BUTKY Tpaauuin i
KynbTypu. CbOrofiHi «3aKoH BOXuii» yxe BKNUEHWI
10 IH(hopmaLinHoi 6a3m gaHUX «Jlira» SK O4UH 3 BUAIB
HOPMaTUBHWX [Kepen i MOBMHEH BUKOPUCTOBYBATUCS B
MpPaBOTBOPYOCTI | MPaBO3aCTOCYBaHHI, Y T.4. Cyfamm npu
3AiCHEHHI NpaBocyaas, K 6a30Be MKEPENo TPaauLin-
HUX HOPM MOpP&/IbHOTO MpPaBa.

Mpy upoMy anensuii A0 BHYTPILIHIX MepeKkoHaHb
cy6’eKTiB MpaBa, SK Lie BNacTVMBO 3aXifHin Tpaguuii
npaea, Ana peanisalii KOHCTUTYLIAHMX MOMOXeEHb He-
AocTaTHbO. HeobxiaHi rapaHTii cBo6oam Boni 3a Aono-
MOT OO MOrOXXEHOT0 Bi/IbHOrO BUOOPY Ti€T Y iHLLIOT MO-
[Jeni NoBediHKM B NPOLECi yyacTi iHAWBIAIB | KONEKTYBIB
Y NPaBOTBOPEHHI i YNpaBNiHHI AepXXaBHUMU CrpaBaMu.

© C.TpygHuupKa, 2010
© Akafiemis aiBoKaTypu YKpainum, 2010

| 09



Yaconuc Akapemii ansokatypi Ykpainm — #9 (42010)

lapaHTii yyacTi HOCiiB NpvBaTHOT Bragu B peaizauii
nyoniyHoi BNaAM € rapaHTiel BiAMOBIAHOCTI 3aKOHO-
[aBCTBa TPaAWLinHIA mMopani. TUM camym MO3WUTMBHA
MpaBoCY6’EKTHICTb MPUBATHUX | MyONiYHUX CY6’eKTIB
rocrofapcbKoro npasa MoXe 6y Tv HabnvxeHa [0 X npu-
POAHOI NPaBOCY6’eKTHOCTI, LLO MPUMYCKae MOXMBICTb
peanisauii BignoBigHWUX NPUBATHUX YK NY6NIYHUX IHTEP-
€ciB, TOOTO BOMOAIHHS HEOOXiAHUM N5 LIbOro 06CATOM
Bnagw.

Cnip, 3a3HaunTV DyHLAMEHTa/IbHE 3HAYEHHS KaTero-
piT yuacTi 415 OpraHiYHOT KOHLENLIT NPaBopO3yMiHHS i
MPaBOBOr0 iHCTUTYLLIOHANI3MY. Y CXIAHOXPUCTUSHCHKIN
Tpaauuii npasa y4acTb y MPaBOTBOPEHHI € rapaHTieto
BiAMOBIAHOCTI 3aKOHO4aBUMX PiLLeHb CrpaBe/IMBMM BU-
MOram TpaavLinHOT Mopani i cnoyyYeHHs NPUPOAHOI i
MO3WTMBHOT MPaBOCY6’EKTHOCTI.

HacTaB yac po3rmegiti BiflOMy YacTKy /lyKaBCTBa Y
TBEPAKEHHSX MPO HEMOX/IMBICTbL CMOMYUYEHHSA NPUPOS-
HVX | NO3UTMBHUX NpaB. ALKe NMO3UTUBHI Npasa — Lg i
€ Bi/bLU-MeHLL yCnilHa (B iHLWWMX BUMALKaX HeraTviBHa)
cnpoba peanizauii (3anepeyeHHs) NPYPOAHKX npas. 3a-
KpinaeHHs npas i cBO6OL, NOANHA B KOHCTUTYLIAHNX
MiXKHapOAHMX [OKYMeHTax i 3arasbHOA03BifIbHOMO Mo-
PAAKY NMPaBOBOrO PeryntoBaHHA KOHLENTYanbHO 3a6e3-
MEeYnno OpraHivHMin B3aEMO3B’A30K NPUPOAHMX i NO3W-
TUBHMX MpaB i 060B’A3KIB. A MO3NTVBHI YN HEraTuBHI
TeHAeHUIT B AianeKTuLL iX B3aEMOAIT BU3HA4arTbCA Npa-
BOBUMW MexaHi3MaMW, Haf, IKUMU i BapTO NpawtoBartyi
3rigHO Linsm.

P0O3BMTOK MO3WUTUBHO-MNPABOBOr0 3abe3neyeHHs Npu-
POLHOrO MNpaBa Ha yyacTb B YNpaBMiHHi CYCNiNbHUMU
(KOMEKTMBHMMK) CripaBamMu € 3amopyKoK MPaKTUYHOT
peani3aLlii KOHLUENLLiT «XMBOro npaga Yy Cy4aCHUX yMO-
Bax. Mpw LbOMY NMOTPIGHO BPax0OBYBATW KNKUOBY PO/ib
MpaBoBOI OpraHizayii 4is/IbHOCTI NIiAMPUEMCTB, AKi €
OCHOBHOIO /TaHKOK eKOHOMiKW, 6a31CoM CyCrinbCTBa,
LLI0 BM3HaYae BCi A0ro ropmu i noriky.

Y0CKOHa/IeHHIO MPaBOBOr0 Pery/oBaHHSA Cy4yacHOT
eKOHOMIKM NOKNVKaHi CNpusTi po3po6bKK aBTopa, Npu-
BefeHi B AaHili cTarTi, y SKil, 30KpeMa:

1) A0AATKOBO apryMeHTOBaHO HeobOXiqHICTb AOKTPK-
Ha/IbHOr0 Nepexofy 40 MPaBOBOro IHCTUTYLLIOHaNI3MY, Y
pamMKax SKOro MOXMBO 3abe3rneyyBaru OpraHiyHe cro-
NYYeHHS MPUPOAHOT | MO3UTUBHOT MPaBOCYH’eKTHOCTI,
30KpeMa, LL/ISIXOM MPaBoBOro B/IMBY Ha 3aKOHOAaBLA 3

OOKY IHCTUTYTIB rPOMaisIHCbKOTO CYCNiNbCTBa; CHOPMY-
NbOBAHO BM3HAYeHHS CYTHOCTI Mpasa Yy CXiAHiv Tpaguuii
KOHTVHEHTabHOTO Mpasa AK CrpaBes/MBOi PiBHOI CBO-
604u; BUCYHYTa KOHLENLiA 4ianeKTUYHOT e4HOCTI Bep-
XOBEHCTBA MpaB NI0AVHN, fKa nepeabdadac CyBepeHiTeT
NHOAVHM YK KONEKTUBY (NPUBATHOr0 abo ny6nivHoro), 3a
BEPXOBHOIO CyBEPEHITETY HAPOAY B OpraHisayiliHo-npa-
BOBIli (hOPMi [epaBu, Ha OCHOBI YOr0 apryMeHTOBaHa
HeOoOXiAHICTb BUAINEHHS NPaBOBOI KaTeropii NpmMBaTHOI
Bnaaw, Kpim ny6nivyHoi, po3nogisy Bnagm no BCivi CTPyK-
Typi rPOMaZAHCLKOro CyCninbCTBa — NPUBATHIN, Ny6niy-
HilA, NpUBaTHO-NY6NIYHIN — | 3a6e3neyeHHs peanisauii
SIK NPUBATHOI BNaaw, TaK i yyacTi ii HOCIIB y 3AIACHEHHI
Myo6nivHOT;

2) nigKpecneHe yHAameHTabHe 3HaYEHHS KaTeropii
yyacTi B MPaBOTBOPEHHI A/A OPraHiuyHoi LLKON Mpaso-
PO3YMiHHS | NPaBOBOro IHCTUTYLLIOHANI3MY SIK rapaHTii
BiZNOBIAHOCTI MO3WTMBHOIO MpaBa CrpaBef/IMBUM BU-
Moram TpaguLinHOT Mopani; apryMeHToBaHa fOLLiNbHICTb
MepCneKTUBHOIO Mepexody A0 AUHAMIYHOI TPUEAHOCTI
KaTeropii rocnogapcbkoi npaBocy6’eKTHOCTI (MpuBar-
HOI, Ny6MiYHOI, MOPanbHOI); BU3HAYEHO, L0 NPUPOAHA
i MO3NTVBHA NPaBOCYO’EKTHICTb CMIBBIAHOCATLCA MiX
c06010 AIK CYTHICTb | ABMLLE, MeTa i 3acib, fie NpUpoaHi
npaBa i 060B’AA3KM K CYTHICTb (Lifb) NPE3OMYHOTHCA
AK MOpaJibHi, @ MOPa/IbHICTb Y aMOPasbHICTb MO3UTUB-
HUX NpaB K SBULLY (3ac06iB) BU3HAYAETLCA LOTPUMAH-
HAM MpaBa Cy6’eKTiB NPUBATHOI YK My6NiYHOT BNagn Ha
yyuacTb Yy 36a1aHCyBaHHI CBOIX iHTEpPECIB;

3) C(hopMyNbOBaHa KOHLIENLLiS MPaBoBOro iHCTUTYLL-
OHasTi3My Cy4yacHOro nepiogy, sika nepeadavae 3aiicHeH-
HS KOpenawii npysaTHoi, ny6niyHoi i fJyxoBHOI cBOOOAU
B NPOLIECI AMHAMIYHOTO B3aEMOOMEXEHHS CyBEPEHITETY
iHAMBIAIB | KONEKTUBIB, L0 BMHWUKAE Ha OCHOBI noginy
MPWBATHOI i My6MIYHOT BNaAK B AEPXKaBi, LUNSXOM YYacTi
X HOCITB B Y3rOZPKeHHi iHTEpecCiB i MeX Bnagw o ix pea-
nizauir.

MepcneKkTMBHUM  HaNpsMKOM  NOJa/blUMX — [0-
CNif)KeHb € [OCNIMKEeHHS Npo6nemM rocrnofapCbKol
MPaBOCY6’€KTHOCTI NIANPMEMCTB, a TaKOX IHLLIUX MPO-
671eM roCrofgapcLKOro npasa 3 MO3ULIA NPaBoOBOrO iH-
CTUTYLLIOHa/IbHOTO Migxoay.
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COMBINATION OF NATURAL AND
POSITIVE ECONOMIC

LEGAL PERSONALITY

OF ENTERPRISES

Grudnitska S.N.

Summary:
and positive economic legal legal personality of
enterprises considered in the article.
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eoretical

organic combination natural and positive legal subject
in modern society and on realization of conception
of triuneness of category economic legal subject of
enterprises (private, public, moral).

Keywordsenterprise, economic legal personality,
absolute law, positive law, private law, public law,
moral right.
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