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BIATYK

orpiuifiuoro oroHeHTa

AoKTopa lopHAurrHrx HayK, rpooecopa P€3HiKoBoi Bircropii Bircropinnu

Ha gucepraqifiue Aoc,'riAxeunn 3aropognroi Haralii B'qqec.naeieHII

Ha reMy dxepera rocrloAapcLKoro rrpoqecyaJrbHoro rrpaBa>t

rroAaHe na sgo6yrra HayKoBoro cryrteHq

KaHAHAara ropuAurrHltx HayK 3a cneqia,rsuicrrc 12.00.04 -
rocrroAapcLKe npaBo, rocrloAapcbKo-npoqecyaJlbHe rlpaBo

AKTYAJIbHICTb TEMI4 AOCJIIAXEHHfl

3 nprafiuxr"rarul ra na6pauutM r{14 HHocrt HoBI4 M focnogapcrxraM npoqecyaJrBHl{M

KoAeKcoM Vrpainu, HayKa rocloAapcbKoro flpoqecyzlnbHoro rpaBa norpe6y€ HoBI4x

KoMrrJreKcHHX Ta rJII{6oKI4x Aocli,4xenr. Ix na croro4ui, na xalr, o6valr. Bi4cyrni

HayKoBo-npaKTu.{Hi KoMeHrapi ao I(oAeKcy, HaBtIaJIbHa nireparypa, Haqslli Jtt4t-lte

oAunrqni IraonorpaSiuni Aoc:riANens.t, He lacreHHi analigr'r ra y3aran;HeuHx, cnpo6u

cr.rcreMarr43arlii uonirnroi cyAonoi npaKTI4KLI Blrlullx CyAOBLIX isCrasqifi.

CranosreHH-s uonoi (pe$oprraonauoi) cy4onoi crlcreMl4 (n rouy qracni i crlcreMlr

focnoAapcbKlrx cyain) cyvacroi Yxpainu ra ii iHrerparlix a enponeficbKy rlpaBoBy ciM'Io

rrocTaBr4Jrn rrrTaHHr UIoAo HoBoro po3yMiHHt Axepen rocnoAapcbKoro npoUecyzlnbHoro

npaBa, neperntAy ix cvcreMIa. 3rr,riuu, rqo aiq6ynuca e cycnilrHo-no:rituuHol,ty xu'rri

xpaiH r.r i e ii npanooifi cncreui, 3Myt yrorb Br4xo.4r4rr4 sa N.{exi rpa4rzrlifiuoro poryvinnr

AxepeJra npaBa B ftoro $opva,'mHo-IoprrAl4quoMy 3HaqeHHl.

CniA oAnax 3a3*a'uu'tu, rqo a uayqi rocnoAapcbKoro [pollecyaJrlHoro flpaBa

Yrpainrz Aoci He 6ylo nzronano rpyHToBHr{x cneuianurzx KoMnreKcHI4x AocniAxeHb



npo6reMarvKl4 AXepeJI rocnoAapcbKoro npoqecytlJlbHoro flpaBa (na riarraiuy nig npana

rocroAapcbKoro, Ae raKe AocliAxesss 6yno allxouano s 2076 p. [xypraucrxnu O' B.),

3oKpeMa raKr4x, Iqo crocyBa!'Il4ct 6 nusnaqenu.t floHqrrt Axepena rQcnoAapcbKoro

npouecya,rrrHoro npaBa, sI,IAie ra c creMu 3a3HaLteHI4x a)+(epen. ix :acrocyaauH.q Arq

pefynroBauHr siAuoczH y c$epi sAificHeHHq rocnoAapcbKoro cyAorlzHcrBa rolrlo.

Hare4eue 3yMoBnloe arryamHicrr AocriAxeHns np r6lerr.tarurlr AXepeJI

rocnoAapcrKofo npouecyan;Horo npaBa Yr<painra 3arzLIIoM i ix or<pevnx nz4in aorperr,ra.

META I 3ABAAHH-fl' METOAOJ'IOI Ifl AOCJIIAXEHHfl'
froro crPvKTvPA

B3s.ra sa Mery cB ro Aocri,qNenHq o6rpyHryranut HoBI4x

TeopeTuqHI]X lo.lroxeHb qoAo AxepeJr focnoAapcr'Kofo npoqecyanbHofo npaBa, a TaKox

nponoruqift uloAo yAocKoHa:reHHt focnoAapcbKoro npoqecyaJlbHoropospo6nenna

3aKOHOAaBCTBa 3 ypaxyBaHHtM eBpolHTerpaulItHHX npouecis. Mera AocriAxerius

3BoA{Tbcr Ao: BH.tBreHHt oco6lznoc:rei craHoBJIeHHt Axepen rocnoAapcbKoro

npoqecyanrHoro npaBa; Bu3HarIeHH.s IloHtrrq ra gAificHeHur xlacra$ixaqii 4xepel

recrroAapcLKoro npoqecyanbHoro npaBa; yTO-lIHeHHt [paBl4n Ta Me)K ix 4ii; nrenaveunx

rroH.flTTfi ct4cTeMI4 Axepen rocnoAapcbKorg flpoqecyanbHoro flpaBa s o6fpyuryraHHana

3yMoBrrna xapaKrep 3aBAaHb, rrlo rocraBJreui fi nupilrenni y 4uceprallii,, sKi 3araJIoM

s'rcyaauHr Micqq AxepeJr rr,riNuapo4noro flpaBa

oKpeMr4x ii cxra4oezx, ButBu'rry crpyKrypy eiAnosiAHoi cI4creMI'I; pospo6na fioHtrrs ra

Br4OKpeMJreHHt BIIAIB fipoqecyanLHol lHTefpaqll, KoMrrJreKcHoi illnreuenraqii;

B po3BI,ITKy TOCTIOAapCbKO|O

lpoqecyaJrbHoro npaBa roulo (c.c.2l-22 aucepraqii). BuxoAsqlr 3 raKoro po3yMlHHt

Mer npeAcraBreHoFo Ha 3axr4cr AocriaxeHnq. criA sa3rra'Iu '14, uro :vicr po6orn,

ny6niraqii AI4cepraHTKI,I ra aa'ropeSepar, epo6neni B HI'IX BI4cHoBKH ra nponosuqii

caiguarr npo re, Iqo 3aropo4uq H. B. 3araJIoM AoctrJla nocrasreHoi verz. [rolry
cnpvena, 3oKpeMa, crpylffypa lraceprauii, tllo cKJIaAaerEcr ir ncryny, rpsox po:4inin

(<3aranrua xapaKTepv crl,{Ka Axepen rocnoAapcbKoro fipoqecyanbHoro npaBa>'

<Cucreva Ax(epeJI rocrloAapcbKofo npoqecyanrHoro rpaBa>, <Tpanclfopuallit Axepen

rocloAapcrKoro npoqecyaJlbHoro npaea>), xri nogileno Ha Aecfirb ni4poa4ilin,

nucHorrir, clrrcKy BIIKopI4craHVx Axepen, 4ogarrin. 3i srraicry 4zcepraqii a6auae6cr,

[v cepraurra



Iqo ii crpyKrypa e 3araJIoM norirrnoro ra rlpl4ftH.flrHolo. IIe Ao3Bonl4no AI'IcepraHrIIl

pe3KpIlTIi ocnonni [oJIoxeHHt reMI4.

Y rofi xe vac, anaris srr,ricry npe4craBJleHoro AJII onoHyBaHHt Ar'IcepralllfrHoro

Aoc:riANegnq cei4vurr, rqo po6ora BI,IKoHaHa y ri4noni4nocri 4o rz:na-reHoro aBTopKolo

o6'exra ra npeAMera 4ocni4Nennr, He Bl4xo,qltrb ga ixni rr,lexi.

MeT o4ororia goc:rigxeuux, xxa 4ononi BAzIno ni4i6pana, cnptMQBaHa Ha

AOcrrHeHHr ga3uaqeHoi MeTLI, 3yMoBJIena nepegyCiM npeAMeTHIIMz oco6lrlrsoct.tN4u

o6panoi npo6revaruxu (c.c. 22-23 4Iacepraqii).

orIrHKA OBTPyHTOBAHOCTI HA)'KOBI,TX IO,'IOXEHb

ArrcEprAIIIi, iX AOCTOBTPHOCTI rz UOSI4SHr4

.{r.rcepraqix Hafir4ca*a 3af€IJIoM ropuAl4tlHo lpaMorHo, loriqHo nocligonuo, e

cavocrifi nuru HayKoBI4M AocriAxeHusN.{.

Anropra gi gnannsN.{ rrpeAMery 4ocrigxennr, Bl{Kopr{craHutrrl gnaqnoi rilsrocri

cneUiarusvtx nireparypur,rx Axepen po3KpHBae revy AocniAxeHHt. szcgirtrrolo'{u

feHe3r4c ra cvcreMy AlKepeJI rocnoAapcbKol-o fipoqecyailbHoro flpaBa Yrpaiuu.

Anroproro Al4cepra ifinoro AocriAxeHHt po3KpI{To ra c$opMynboBaHo HIr3Ky

HayKoBo o6rpylrronanzx TeopeTuqHI,IX rloJloxeHb ITIOAO nOHtTTt TA Br4AlB Axepen

rocnoAapcr,Koro fipoqecyaJlbHoro npaBa, ix eeonrcqii (po:rurry).

Oxpevi rorroxeuHt ft nucrogrl4 cSoplry:tonaui y Azceprauii, uarorr nvcKycrnluvlu

xapaKTep i noxyt cJlyfyBarl4 ocHoBoro An,x [oAa,'I6IIrux HayKoBI'IX AocJIlAxeHb'

Ee:cyunirur,rrrr 3Ao6yrKoM Ar.rcepraHTKrr e po3po6Ka nonxrifi no-rareropi€utbHoro

afiapary. [ucepraurxa HaBoArlTb yAocKoHaneHl Ta HoBr Bu3HarreHH.t KJIIoqoBrrx rloHtrb 3

4ocli4Nyeanoi revaruxu (<Axepena rocrloAapcLKoro npoqecyanl'Horo rrpaBa).'

(npoqecyturbHa inT erpaqia>, ((c?IcreMa AxepeJI rocnoAapcbKoro npouecyanbHoro

rrpaBa)), ((KoMrIJIeKcH irtuevenraqiq) rolrlo), uulr spo6leno BKnaA y reoperuuuy 6asy

npaBoBoro 3a6e3ne.IeHHt $ynxqionyeannx cl4creMlr Axepen rocrloAapcbKoro

rpollecyaJrbHoro flpaBa Vrcpainlr. Oco6rueo 3acJlyfoBye Ha yBary nponornqir aBropxu

trlOAO BBeAeHns e o6ir xarerOpii <xna:i4xepela)) .xK cKJlaAoeoi cuireNau AXepeJI

focnoAapcbKoro fipoqecyanbHoro npaBa, rrlo Bt4Hr.rKaroT6 tK pe3ynLTaT npanosacroconnoi

AisnrHocri, cauxqioHosaHi gepNaeuorc Ta Moxyrb ynopqAKoByBarr'I nI4TaHHt lIIoAo



Br4pirrreHHr crropy B cyAax rocnoAapcbKoi IopHcALIKIIii Ha rlpu luuni cy6cuAiapuocri

BiAHocHo cy6craHuioHanbulrx Axepefi. .{o raxux (KBa3iAxepen> aBTopKa 3a reKcroM

po6orn AoBoJIi apryMeHToBaHo BiAHocI4TI': rocnogapcsri AofoBopI4, rIpeLIeAeHTIr

rnyMarreHHs, npaBoBi :nuuai, npl4Hut{flz npaBa, npaBoBy AoKTpI]Hy (c.c. 117, 149,212-

214 4r.rcepraqii).

Hag6ann-ru HayKIr rocnoAapcbKoro flpoqecyanbHoro flpaBa Mo)KHa BLT3lrarrr

reoperuvni B14cHoBKIT AIrcepraHTKI4 rIIoAo:

- [paBr]Jr ra Mex lii axepen rocnoAapcbKoro npoqecyaJrbHofo npana (c' 107

Ar.rcepraqii);

- Br.r3HaqeHHr c'rpyKTypl,I cI4cTeMI4 Axepen rocnoAapcEKofo npoqecy€ubHofo flpaBa

(c.c. 1 20-135 Azcepraqii);

- Bn3HaqeHHt IIoHtT'rq Ta o3HaK cI]cTeMIr focnoAapcbKoro lpoqecyaJfi,Horo

3aKoHo.qaBcrB a (c. 1 47 - | 48 4ucepraqii);

Br{oKpeMrreHHs slaAis npoqecyanbHoi iurerpaqii (c. 166 ancepmuii);

BA3HAIICHH' YMOB 3ACTOCYBAHH' TOCNOAAPCbKI4MII CYAAMI4 MIXHAPOAHI'IX HOPM

3Br4iraeBofo xapaKrepy (c. 183 rucepraqii);

nanpxrr,ria BnJraBy rIpaKTIlKrr enponeicKoro cyAy 3 npaB JIIO,qIrHrr Ha

npaBo3acrocoeuy AianrHicrt (c. 207 -208 4I,rcepraqii).

e oco6rvso qixaruvz ra apryMeHToBaHVMr , r nparruvuoi TorIKu 3opy, nponosrlqti

Ar{cepTaHTKrr [IoAo:

- rarpin:reuHq Ha 3aKoHoAaBr{oMy pinni npaanla :eoporHoi 4ii npoqecyalruoro

3aKOHV:

- KoHKperu3aqii uacrigxia peanisaqii npaBa Ha rleperJltA cyAoBoro aKTy Ha HoBo

BIIqBJIEHI,IMI{ A6O BI4ICIrc-IHIIMU O6CTABI4HAMI] B |OCIIOAAPCbKOMY CYAOqI4HCTBI HA

ni4crani B3HaHHt Koncrlrryuifiuult Cyaorra Yrcpainz xeroucruryqifinult

(roncrlrryqifiHuna) npoqecyanbHofo 3aKoHy, 3acrocoBaHoro cyAoM

cnpaBu (xrqo piruenHs cyAy Irre He BI.IKoHaHo) s 'lacrnni

fivonipHocri; snoporHoi 4ii npoqecya,rLHoro 3aKoHy; BrIJllrBy Ha

M oxr r.r si crr ra lonycrzvicrb raKoro nepef,'ltay ;

Br,rKJrror{eHHf, 3 cr4creMr4 rocfioAapcbKofo npouecyanLHofo

npr,r BrlplrreHHl

BCTAHOBIEHHq

npoqecyanbHy

3aKOHO.UaBCTBa



)

Mix<uapo,qHlrx roproBlrx 3BI,IqaiB, 3BI4iIaiB AinoBof o o6 opory;

- Br43HaHHr AXepenOM focrloAapcbKoro npollecyan6Hofo npaBa s ,qiqrlHocri

rocnoAapcbKux cyAiB piureur enponeficrroro cyAy 3 rlpaB nIoALIHI{, a He npaKrI{KI4

enponeicrroro cyAy 3 npaB nroAIrHIa, ei4noni4uo Ao cy,qoBoi rorrlnereHqii.

Bur:raAexr.rv s4o6yrru 4ucepraqifiuoro AocliAxeuux 3aropo4nroi H. B. ne

Br4qepflyrorbc.s. 9r.rlaaro is uttx sacnyroBye a yBary ra no3]zrllBHy oqiHxy.

C:riA siAsHaqfiTI,I raKox [paKTI4qHy cnpa oaauicru 4ucepraqii. Orcpeui pe3yJlr'Tarl'I

AocriAxenns 3aropo.4nroi H. B. peroveHAoBaHo .qo BI,IKopI{craHH{ B [paKTI4'rHua

4irmuocri TOB (JIEMA IIIIIIIIHI> (aosiaKa Ne 129118 sia 08'05.2018 p.), TOB

<Hayrono-nupo6nuqa $ipua AAC> (aoni4ra .Ilb 203l05lll eit 07'05.2018 p'),

f ocno,qapcrxoro cyAy Klriscsxoi o6nacri (aoai4xa Ne 6/H gia 08.05.201 8 p.).

TaruM .rr,rHoNl, 4Lrcepraqifina po6ora 3aropo4nroi H. B. euxoHaHa Ha AocrarHbo

Br{coKoMy HayKoBoMy pisui, orpr.rrraani noni Hayxoai pe3ynrrarl4, .{ri sAarHi BHecrI4

riAnzfi BKnaA y npoqec rloAulnblxoro yAocKoHaJIeHHq rocfloAapc;Koro flpoqecyalIbHoro

3AKOHOIABCTBA.

AOCTOBIPHTCTb r OBTPyHTOBAHICTb PE3yJIbTATIB

,IIICEPTAUIIIHOTO AO CNIAXEHHq

.{ocronipuicrr i o6rpyHroaauicrr' pesylrrarin 4ucepraqiinoro AocriAxennq

6asyrorrc.a na ( 1) 3acrocoBaHoMy rtiA .{ac AocriAxeuux opraHivuolry noe4nanHi

peaylnrarir pauiure npoBeAeHltx AocniAxeHb ni4ortrux yxpaiHcrxux nayxorqin y ranysi

focloAapcbKoro lpoqecy€ulbHofo flpaBa, reopil npoqecyanbHoro npaBa 3afanoM;

(2) aHalisi yxpaiucrroro npollecyaJlbHoro 3 KoHoAaBcrea, enponeficrr<oro 4ocni4y rol1o.

Perylt'rarOv npoBeneHHfl TaKoro KOMnJIeKcHoTO .4oclilxesus e apryueuronaui

Br4 CHOBKT4 ra nOOnOgUUii.

!ucepranrroro npoaHani3oBaHo rocrloAapcbKe npouecyanEHe 3aKoHoAaBcrBo

Yrpainra, cneqiarnny nireparypy 3 reMar KI,I AocniAxeHHt, cyAoBy rpaKTIzKy (ecroro

365 nafiveHynaHr BIIKop[cTaHIIX ANepen). Perylrrarrl AocliAxennr anpo6onaui

AucepraHrKoro Ha 6 uayxonux rouSepenqixx.

3AYBAXEHHfl 3A 3MICTOM AI{CEPTAIIII

3ararorrr alricr 4Irceprauiinoi po6orz 3aropo4uroi H. B. cni4uurr npo reoputlft



xapaKTep npoBeAeHoro AocnlAxeHH-s.

Y rofi xe uac oxperr.ri BI,IcHoBKI4, cQopuy:ruoaani n po6ori, Malorb Arl cKy ciituufr'

xapaKTep, a Aesxi noJroxeHH.t gzcepraqii rorpe6yrorr' yror{HeHHt i xonrperr'raaqii. He

MoxHa oMr4Hyrrr yBaforo i oxpevi ne4oniru po6oru.

OcnosHi 3ayBalreHHq 4o srraicry rloJlor{eHb, BI4 KJIaAeHITx y Aftceprallli, Moxyrr

6yru ane4eni Ao HacrynHoro.

l. HoaaropcrxltM Ta crroBHeHHM (po3llrupeHoro> TryMaqeuH.s e 3anpoloHoBaHe

aBTOpKOIO yAOCKOHaneHe Blr3HaqeHHt IIoH.flTT.t (hrcepen zocnoodpcbKoeo

npo4ecyanbvozo npasaD (c.c.24, 107, 211 4lceprallii) xr Soplraniroearux rala6o

ueQopuanisoeauur saco6ie soeuitauuozo Bupa)rceHHn zocnodapcurcoeo npolgcyanbHozo

npaea, xxi Marorl lopuglrqHy cl4ny ra npaKmuqHy npudamuicmu gla peuaueHraqti

cyAor{r.rHcrBa B cyAax rocnoAapcbKoi ropncguxqii, MtttxoM npnuo?o cauruliouyeauun s

5orcy deptcaeu a1o eidcwtauua do neeuozo dcrcepena npaea (r<ypcun nau. - B. P.).

3ni4cu rzrauur:

a) vu uae sgarani 6yAr-are 3HarIeHHs o3HaKa Qopuaniza4ii, tKrrlo AxepeJlo, 3a

TBepAx(eHHs AI4cepTaHTKI{, lroxe 6yru ft ne$oprua:ri3oBaHlzM 3aCO6oM BI4paxeHHt

focnoAapcbKofo npollecyanbHoro npaBa;

6) uo caue aBropKa posyrraie nig <nparcmuvuorc npudamuicmrov Axepera Ans

perlarr,renraqii cy4o.ruucrna B cyAax rocrroAapcrKoi ropucAtlxqii, Ta tKe 3HaqeHHs ii \4ae

HA,4ABATIICb;

e) nacxinrrra KopeKTHI,IM e BI.r3HaqeHH.s noHsrrt < dtrcepena zocnodapcbKozo

npoLlecyarbHozo npaaaD tepez <...eidcunaHHt do neeuoeo dcrcepena npaea>?

Ocxilrrz rr.roea fiAe npo $opva,rrno-roplaguunufi xapaKrep ni4norignnx 3oBHllrrHlx

Soplr, r sKux o6'exuByerbct HopMa flpaBa, To Bl{Kopl]croByerbct cnoBocnonyqeHHs

<goeHiurHq Soprua (4xepelo) npaea>. Xova reprrainauu <$oplra) ra (AXepeJIo)

no3Har{arorL pisni anraula. Tar, y Qino:rorii <$opraa> - Ue sosHi[rHift Br'Ipa3, BI]{B

frBr4r\a, a <Axepeno) - ocHoBa, euxiAHe Har{aro, Te, IrIo Aae nollaroK. Y Qi:rocoSii srraicr

ra $opnta - napni rareropii, qo xapaKTepl4 yrorr pisui cropoHlt oAHoro tBl4ura. Hoplra

npaBa (3Micr) $ircyroucr ra Bl4paxarorrcr y pi:nux $oplrax. llpz qrorray, 3Micr -
(npanuno noee4iurur) BI43Haqae Qopvy. Cave Sopr,aa sa6e:neuye 4ieaicrr HopMIr rlpaBa,



Ao3BoJrre BiAMexyBarI4 iT nia isurzx coqiamnrzx perynxr,pin. PisHi cnoco6u

Soprraaniaaqii ra ix Sircaqii y pisHux sosHiurxix $oprraax ropoAxy€ pirui 4xepena npana.

Y goxrpuHarbHrl x ,qxepenax Aoclrrb noIxI4peHI4M e rpaKTyBaHHt Axepetra flpaBa tK

$opuu $ircaqii, Bl4pa3y nagonni HopMIr rpaBa. Orxe, gxepela npaBa nosuHHi $ircyraru

HopMr4 npaBa, rri, rx ni4orr,to, e npaBIlJIaM r none4iuru, ruo Qopvy:ruorbct y BI4rntAl

npaB Ta o6os'ssrie cy6'exrin, Marorb 3ar€usHuft xapaxrep i e o6os'gsKoel'Ir4l4 Ars

a4pecarin. 3ara,rrnoo6on'qgrogicrr ropu4zvnoi HopMI,I € BI43HaqaJIbHoro 4:rr Qoprvru, r
qxifi BoHa o6'exrunyerrcx, aAxe 6azyertcn Ha Qopva:rruouy BorIeBI4tBJIeHHl

npaBorBopqoro cy6'exra. Bce qe Aae niAcraeu crBepAxyBarl4, ulo sosHiIrnix Soprula

cnoci6 o6'exrl.rsallii HopMIr rlpaBa IrrJItxoM uaaanux lit'

focnoAapcr,Kofo npouecyaJlbHofo flpaBa - ue IIBI4AIXeo6os'sgKosocri. .{Nepera

sogHirxHi $opuu BrrpaxeHHt (:onniurui $opvu fioro icuynaHux), ni4 qxlaMu criA

oSiqifiuo-loxyrraenra,-nni cnoco6u BvpaxeHHs i sar<pinleHru [paBI,IiI

yuacnuxin rocrroAapcbKux npoqecyanrnux siAHocuH, Dlo Bl4xoarrr ai4

AepxaBn a6o euguarorrcr Hero oSiqifiuo, 3a AonoMoron flKl4x IrI4M rIpaBI4JIaM HaAaerbct

ropuAr4rrHo sara,'IrHoo6os'.fl3KoBe, ga6egne.{ene AepxaBolo 3HaqeHH-x (nonu cnp.ruoeani

Ha npaBoBe pefyrroBaHHq BiAHocuH, sKi BI4HI4KarorL y c$epi rocrloAapcbKoro

cy4ovuncrna).

2. Orperrai 3 rloJlolKeHb Attcepraqiftnoro AocriAxenus. Br4/.a rbct He AocrarHbo

uu6oxo porpo6nenuruu, a raKox TaKI,IMLI, qo norpe6yrorb AoAarKoBoi, 6ilrur 4eranrnoi

aprylreHraqii, rorcHeHb 3 6oKy aBTopKI.{.

Tar, Ar4cepraHTKa rlponoHye BH3Harz rocnoAapcbKl4i goronip A)KepeJIoM

rocnoAapcbKoro fipoqecyaJlbHoro npaBa s o6N{exeHorc AHcKperHoIo aiero. ,{6o, inar<ure

Kaxyqrl - <reasi4NepenoM). B KoxHoMy pa3i - cKraAoBolo c]'lcreMl'I AxepeJl

rocrroAapcbKoro npoqecyanbHoro lrpaBa (c.c.24, 1 7. 212 ar,rcepraqii).

f:ru6oxnfi 'ra aera.rrrwuh aHanis onouoBaHoro 4r,rcepraqifiHoro AocliAxeHrs Aae

3MOfy Br.roKpeMr.ITt4 rarci cxla4oui iucrraryry Aoroeipnoi carr,ropery:rrqii n

rocno.uapcl,KoMy npouecyanruouy npani: yro4a cropin npo nepeAaqy cnopy Ha po3rntA

TpeTer,rcbKoro cy4y (a6o rpereficrKe 3acrepexeHHs); nu:navennt foc[oAapcrKlrM

(4xepelo) rpaBa - IIe

po3yMlrr4

noseAiHxl

AoroBopoM Qoprura ra cnoco6y 3axl,Icry npaB Ta iurepecin cy6'errte rocnoAaproBaHHt.
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,{oroaip B roc[oAapcbKoMy rrpoqecyaJrbHoMy npaei, sa BH3Har'IeHH.t{M AI4cepraHTKI4,

axryaruuuft ni4 vac Aocy.qoBoro BperyJrroBaHHx cnopis, BperyrloBaHH.q cnopy 3a yqacrlo

cy44i ra npu po:rnr4i cnpan rperefi cbKr4uu cy na u (c. 69 -7 1 4ucepraqii).

flpn r-IboMy Ha nop.77 4lrcepraqii aBropKolo Bu3Har{eHo 'rpr4 xmoqoei

oco6:rueocri Axepen rocnoAapcbKoro npoqecyanbHofo npaBa: l)cr:ra4arorrca

Br4KJrrorrHo 3 HopM npoqecyanbHoro xapaKrepy; 2) van'rr npoqe4ypulrii xapaKrep,

ocximrrz pefynrcrorb 4ii cy6'errie flpoqecy, cnoci6, nop{AoK, nocri4oruicu ra replrin

a4ificnennx rocnoAapcbKoro cyAorrnHcrBa, Br,rA ra Qopruy 3a3HaqeHH.s pety:rrrarie;

3) syrraonneni cnequ$iroro rocnoAapcbKo-flpoqecyanlall x HopM, rIIo Bl,I3Haqa]orr qili,

3aBAaHHr, flprrHrlr]ni{ npoqecy, npaBa ra o6og'-f,gKll yvacnurie. B roi xe vac, ratnaveui

oco6rreocri He Moxyrb 6y'ru nonnoro rr,riporo nlacrvri rocno4apcsKoMy AoroBopy -xK

crraAoeifi (ereuenry) cucreMr.r A)Keper rocloAapcbKoro npoqecyzuruoto npana. froro

4ia n uaci, npocropi ra 3a KoJroM oci6 e o6uexenoro (nourupro€rbc{ rume ua cropiu

ei4noni4uoro 4oronopy).

-flr ei4orr,ro, sri4no : 3axosorlr Vrpaihu sil 2.06.2016 p. (llpo cy4oycrpifi i

craryc cy4,4ir>> (cr.46), lheHyu Bepxoeuoro Cyay: sa pe3yrrLraraMv auarisy cyAoeoi

crarr4cruKrl Ta y3afaJrbHeHna cyAonoi npaKTI4KIr ua4ae por'xcHeHH.s peKoMeH4aqtfrnoro

xapaKTepy 3 nvraHb 3acrocyBaHH.s 3aKoHoAaBcrBa npu azpiureHui cyAoeux cnpan.

O4Hax, Qaxruuno Bepxoruuft Cyl napasi npHrII,IHIrB Bvna:oHfl 6yrr'r,r<ux

pexoueH4aqifinux pos'xcnenr. Haroir,ricrr Be:rzra lla:rara Bepxonuoro Cy4y novana y

ceoifi po6ori 3acrocoByBarr'r Hz3Ky nonr.rx ni4xogiu: 1) nnxopucraHHq cl4creMlr nocLIJIaHB

na eracHi piureuux; 2) nu4ineuHa <<nirornux>> piureur, ro6ro piureur, y r^nLrx yrepne

6ylo rur:ra4eHo HoBy npaBoBy noguqiro (carrae ua r1i pilrenna peKoMeHAyerbcx po6utu

nocrrJraHH{ s iHur4x rrocraHoBax Bepxoen ro cyAy ra scix iHurux cygin; 3) Qirccaqir

ni4crynin nig npaeoezx nosuqifi (npanowrfi AenapraMeHr Bepxonnoro Cy4y no xoNnifi

cnpaei, sKa 3HaxoAurbcr Ha po3rJrr4i Benr.rxoi llararu, rorye goai4ry, a rxifi 3a3Haqae

yci peneaaHrHi no:r,ruii Ant roro, uo6 3ano6irrl,I MoxJII4BHM ni4crynav sir icHyo'uax

noruqifi); 4) uanucauux cy41flMrl oKpeMI,Ix AyMoK ,qnt inaraxaqii cnpan, rr<i He Marorr,

oAHo3HaqHoro rrapiureHur i pirueurr rro rKrrx yxBanlororbcr 3 He3HarIHoIo flepeBaroro

rorocis, orxe - npaBoBa noruqis c aouori <xr4TKoro))r 5) slrropracraHHt B3a€MHHX



locr.rJraHb, lHAr4 KarI[ r JroTHr4x prrxeHb Ta BrAcTyrIB BIA icHyroqol npaBoBol no3l,Iq1l

(pirueur BepxonHoro Cyay, eil rxrax ni4crynunu) n €APCP; 6) nauucannx pirreur oa

HoBoro crpyKryporc, y r^xiir .rirro sr,rAirserbc-s [paBoBa noguqiq Belzxoi llalaru;

7) c'rnopenHx oneparunuoi ra spyvuoi clrcreMr4 in$opvynannx npo <ninorni> cy4oei

piurenna ra npanoni nosuqii.

I]ir<anu-m AyMKa ancepraHTKr,r 3 uboro npnBoay. .f r Ha,rexnru oqiHroearfi ei4vouy

Bepxonnoro Cyay nia HaAaHHr po3'qcHex; peKoMeHAarriftHor xapaKrepy 3 rruraHb

3acrocyBaHHs 3aKoHoAaBcrBa npu nzpiueuui cy4oarax cnpaa (nonpu HagaHe fiolry

3aKoHoM npano i rraoxrizsicru qe po6nru)? rlu cupor,roxHi 6ytru 6 rari poa'rcueuux (y

pa:i ix naganun) Br,rKouyBarr4 SyHxqiro AxepeJra roclroAapcbKofo flpoqecyaJlbHofo

npana?

4. Aaropxoro n po6ori ,[ocrarHbo rnu6oro aocninxeHo esorrouirc AXepeJr

focnoAapcbKoro npoqecyaJrbHofo flpaBa VrpaiHz rurqxoM BrroKpeMJreHH.s oco6Jrzeocreii

ii cranouenur (nz4ineno ra onzcaHo ocHosHi nepio4I.r po3BLIrKy 4Neper) (c.c.28-54

4racepraqii). Y tofi xe qac, He 3BeAeHo Ao eAr4Hofo clrcreMarr,I3oBanoro neperiry

cyqacHr'rx (uoairnix) renAenqifi po3Br4rK AxepeJr focnoAapcbKoro flpoqecyanbHoro

npana, xxi nauirurucr nicrs ocraHHroro erarly cy4onoi peSopulr, 3 Ha6paHHtM

qznsocri nosr4[4 focnoAapclKr.rM npoqecy€]Jr[,Hr]x KoAeKcoM Yrpainrz, arrusigaqierc ra

inrenczrpixaqiero eapoinrerpaqiiulrx npoqecin. {ylrxa anropKu 3 rlboro npllBoAy €

HA,II3BI4qAI{HO UIKABOIO.

5. llorpe6ye Ao,4arxonoi apryrraeHraqii re3a aBTopKI4 rlpo re, Iqo riHqenulr

pe3yJrETaroM raprnroui:aqii xx $opvz IIpoqecya,-rr,Hoi iurerpaqii II BI4HHo crarll BI{3HaHHq

Ha 3aKoHoAaBvorray pinui Ax{epeJroM rrpaBa npaBoBrax noszqift Bepxoruoro Cyay :
nupiureHux rocnoAapcbKux cnopin (c. 208 4ucepmqii). 9uir.t 3yMoBneHa raKa

nponosr,ruir? -fxa npanuuHa Aouirunicrs BHeceHHs raxnx gviu.[o 3aKoHo.qaBcrsa? AANe

npaKrr{Ka Bepxoruoro Cy4y, rr i encrosreui uuu npanoni noauqii, He € AorMoIo.

Bepxonuufi CyA se nog6agreHr4fi npana :rraiurcearz icuyro y cyAoBy npaKTlrKy,

sr\4inrcsa, u paniure sucrosreHi Hr4M x{e npaaoai nogrnqii Ta Br{cHoBKrr, nigcrynaru nig

paHiure HanpauboBaH X ycraneHr,rx ni4xo.uia.

lloai6na nopva (cr. 17 3axony Vxpainlr <flpo euronaHna piueHr ra 3acrocyBaHH{
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npaKrr{Kr4 e nponeficrxoro cyAy 3 rrpaB nro4uurz>) Bxe Mae uicqe rqo4o cy4oroi

npaKrr.rKr,r CC[n. rKy nprMo Brj3HalreHo Ha 3aKoHoaaBqoMy pirHi .qxepe,roM

sir'{zgHqHoro npaea. Hacnpanai, €CIIJI Hasr Bae BnacHy npaKrnKy npeqe.qeHTHolo

(npoqBnscrbcq y roMy. u{o cyA npn aupiureHHi cnpae cxutrsuufi n qinonay cnigyaarlt

ni4xo4arrr, rrlo 3acrocoByBarucs. nurr,r paniue, rKrrlo He BH3Hae sa Heo6xiAHe ix srraiuurz).

3oxpeua, B Morr,rByBanr,nifi qacrzni pirlreuH.a cy.u :anicru eigreopeHnr Br.rcJIoBJIeHI4x HLIM

pauiLue vipryeaHs Morre nocJ'larucu ua vipryaaHHr. Bt4croB,,reHi y nonepernix piureHHrx.

llpra qrolry CC|IJI ueolnopa3oBo HaroJrorxyBaB, ulo siH He :s'qgaHuft BJIacHIzMI,I

nonepe4Hivra pirueuuxlau i, giftcro, qac BiA vacy sir.tiuroe cnoi npanoei [o3l.rqii. IJe e

BHnpaBAaHuM, 6o xoqa vox:rusicrr rniHrz cyaoeoi npaxrzrr He cnput€ npaeoniil

su:Haqenocri, oauax crir Marr Ha yna-:i, uro icHyc 1ia,rercrurtHa cynepeqgicrs nix

npaBoBoro sr4:ua.reHicfio i po:ezrrorr.t npana. Ocraune, is sposyvilux npuuuu, rr,rae

renAeHrliro Ao Ausalriqnoro po3BlirKy, a orxe, cyAoBa rIpaKTI4Ka raKox rroBVHHa

:Nrinroearucs. 3ararolr, MoxHa oAHo3HaqHo crBepAxyBarv, ulo Ans CCIIJI sracHi

piruenux ne e o6on'.qgKoBr.rMr4 B a6conlorHol.ty ceuci, aJIe Bl4KoHyrorr opieHraqifiuy

$yHxqiro, u1o 6irbue ni4nonigae raKoMy rroHrrrro, rK (nepeKoH,ruerzfi npeqe4eur>

(persuasive precedent): oxpeui cy4ori pirueuna, ari caui no co6i ne crBoplolorb

lperleAeHTy (B Kracr4r{HoMy po3yMlHHU, TI4M He MeHIrre 3 Ofn{Ay Ha aBTOpnTeTHlCTb

cyAy, uro ix npnfirua, icrorno BnJII4BaIorb Ha rIpaKTI,IKy iuurux cygin.

To qoro caMe fiparue ArrcepraHrKa, Hoc.squ rignoni4uy npono:uuiro? IIJo6 4:u

yxpaiHclxux cyain SyHruio ((nepeKoH;rr4 ofo npeueAeHry)) Br4 r(oHy BaJrv frK piureuur

Ccnr'l, rax i BepxoaHoro Cyay?

Buc:rosreHi 3ayBaxeHHr He 3Hrrxyrorb saranrnoi no3LITIrBHoi oIriHKu

4lrcepraqiinoro 4oc:ri4xennx 3aropo4uroi H. B., ocxi:trz crocylorbct nepeBaxHo

4racrcycifinux nr{TaHb, nos'qgaui si cxraAuicrrc ra/a6o neoAnognaqsicrro npo6revarzxz

po6oru. Bonu ue fleperrrKoAxarorb 3araJroM rro3rlrr,rBHo oqiuuru Aauy Aucepraqifiny

po6ory, rqo e 3aBeprleHoro npaqelo, n xxift orpulrani noei o6rpynroraui reoperzvni

pe3yn6Tarr4, qri r cyrynnoc'ri e .qocrarHbo cyrreBr4Mr.r nnt po3BI4TKy HayKIr

focnoAapcbKofo npoqecyanbHoro npaBa. ,{ucepraqifine AocliANeuns c[psMoBaHe Ha
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g6ara.reHns HayKr4 rocnoAapcbKoro npoqe yaJrbHoro npaBa i cnpzrrrlre Soplaynairuro

raplaoHiftHoi ra e$exrunuoi cucreuu rocn Aapcr,Kofo npoqecyanBHoro 3aKoHoAaBcrBa

Yr<painz.

TEOPETI4qHE TA IIPAKTI,ITIHE 3HAIIEHH.fl

ONEPXAHIIX PE3YJ'IbTATIB

Teopeuruue ra [paKTr4qHe 3narreHHr oAepxaHr4x pesynrrarin rroJrrrae B

rr4oxrusocri BIlKopLIcraHHt reopervr{Hr4x rroJroxeHb i eracHosKig 4zcepraqifiHoi po6oru n

npoqeci HopMorBopqoi 4irrunocri 3 Merolo BAocKoHaJreHH A cr4creMv Axeper

rocnoAapcrKofo flpoqecyaJrbHoro fipaBa Yrpairu.r, noAaJrbrrrofo y.qocKouzrneHHs qr4HHoro

3aKoHoAaBcrBa, rKe 3acrocoByerbcr cyAaMtl nig vac po3rrsAy roc[oAapcbKr4x cnopir.

Tar, oxpeui npono:uqii i pexorraen4aqii, sa yrr.roeu ix ualeNnoro AoonpaqroBaHHr,

3Moxyrr, 6ytu auxopzcrani EnA BAocKoHa,.reHHr r{r4HHoro rocrroAapcbKofo

flpoqecyanLuoro 3aKouoAaBcraa YrpaiHu i npaxrlmn fioro sacrocyaaHu-rr, B rovy vucli,

npu ni4ro'rosqi g\aiH i gononneHr 4o focnogapc;Koro rrpoqecyaJrbHoro KoAeKcy

Yr<painu.

3ATAJIbHI4I4 BI4CHOBOK IIO NIICEPTAUII

,{ucepraqiftue 4ocri4xenua 3aropognroi Haralii B'q.{ecrasisHr,r xapaKreprr3yerbct

6eayvonHoro arryamuicuo. llparruvna ra HayKoBa arryalrrricrr [poBeAeHoro

3aropo4Hsoro H, B. aocniaxeuur niareepAxy€rbcr raxox i rHM. ruo aracep'rauifiuy

po6ory BLIKoHaHo siAnosiAuo Ao nnaHy HayKoBo-Aocni4uoi po6oru Iucrzryry

exououixo-npaBoBrrx 4ocli4xeus HAH Yxpaiuv y Mexax reMr4: <Mo4epui:aqir

rocno.qapcbKofo 3aKoHoAaBcrBa rK nepeAyMoBa craJrofo po3Br4rKy Yr<paiulr> (4epNannuft

peecrpaqifinr.rfi noruep NsO117U002308), ae aBropoM rrpoBe,4eHo AoclitNeuHs Axepen

rocrloAapcbKofo npoqecyaJrbHoro npaBa ra Ilrr_sxu yAocKoH€rneHHr focrroAapcbKofo

lpoqecyanrHoro 3aKoHoAaBcrBa 3 Meroro eQexrrzanoro po3rnqAy rocnoAapcbKlrx cnopir.

Hayxoni BIicHoBKr4, rroJroxeHHr ra peKoMeHAaqii, rqo Micrqrucq a 4racepraqii

3aropo4nroi H. B. g AocrarHboro rroBHororo ai4o6paxeui y 16 uayronzx ny6;rixaqixx,:

srzx 5 ony6riroeaHo y $axoaux Br,r.qaHHrx Yrpaiuu, qri exrroqeHi 4o viNHapo4Hzx

HayKo Merpur{sux 6a-: ra 1 crarrs B HayKoBoMy nepio4uvuouy nrl4auui inuroi gepxaer.r,

8 ny6nirauifi ra uarepialavu viNuaponHr4x HayKoBo-npaKTr.rrrHHX rou$epeHuiil i2
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ny6:riraqii ra varepiarauu eceyxpaincrKr4x HayKoBo-npaKrr,rqHl4x ronSepeuqifi.

3nicr aa'rope$epary n qirolry niAuosi.qae crpyrrypi, arraicry ra ocHoBHI,IM

Br4cHoBKaM, spo6reuuu AucepraHTKoro n po6ori.

-[x cei,q.rurr :rvicr 4ucepraqii ra arrope$epary, aBropKa AocrarHbo go6pe o6i:naua

3 reMolo AocriAxenHq, npoauarisynara ocuonri [oruI{4l4, 4oxrpuuamHi ni4xogu ra

xonqenqii s 4ocri4xyeaHoi npo6leuarr4crr, BVcroBJIroe BnacHy AyMKy ra no:r,rqiro,

nponoHye rulxxrz po:a'r:auHx icHyrouux npo6:rerra, po3KprrBae oco6rueocri craHoBJIeHHt

ra renAenqii po3BI,IrKy (enomoqii) .qxepen rocrloAapcbKorc fipouecyaJrr'Horo flpaBa Ha

ocHoBl KoMnreKcHofo aHanl3y BlTrru3HsHoro npoqecyaJlbHoro 3aKoHoAaBcTBa,

Teoperr4rrHr4x Axepen ra cy.qonoi npaKTZKZ. [ocli4Neuua 3araJIoM BI,IKoHaHe Ha

HaJrexHoMy nayxoeouy pinni.

,{acepraqix 3aropo4nroi H. B. e calrocrifinzrr.r,

4ocri4NeHHru, a naaeui y uifi reoperuqHi noroxenHq

3aBeprxeHIlM rraoHorpaQiuuzrra

cyrynnocri 4arorr evpilreHH.r ocHoBHux npo6nelr,

ra nparruuHi pexorraeH4aqii a

nog'-qgauux :i craHonneuu.rl.t,

QoplrynaHualr, 3acrocyBaHHtM Ta po3BI4TKoM AXepeJr rocnoAapcbKoro npouecyanrHoro

B. B. Pegnixosa

npaea Vxpainv.

3a ceoiM grraicrorv ra HayKoBoro HoBr.i3HoIo 4ucepraqix Ha reMy <{Nepena

rocnorapcbKoro npouecyanbHoro npaBa)> eiAnoBiAae BHMoFaM. uo Bl.'tcyBarorbct Ao

KaHAr,rAarcrKrrx gvrcepraqifi ra BcraHoBJreHi n.n. 9, 1 I llopa4xy npucyAxeHHt HayKoBrIX

crynenir, Io 3arBepAxeuufi nocrasoBoro Ka6iHety Miuicrpie Yitpainz lls 567 sia

24.07.2013 p., a ii aBropKa 3aropo4ux Hara.lris B'qqecraeisHa 3acnyfoBye Ha

npucyAxeHHq ifi Hayxororo cryrleHt KaHAuAara ropl4 AI,IqHI.I x HayK 3a cneqia:rsHicr:ro

12.00.04 - rocnoAapcbKe npaBo; rocnoAapcbKo-npoqecyanbne npaBo.

O{iqifinufi orroHeHT:

AoKTop ropuAvqH[x nayx, npoQecop,
npoQecop KaQeApr4 rocnoAapcLKof o ripaBa

ropr.rnHq HoFo QaKy,lbTeTy
Kuiecsroro HauioHar suoro yHiaepcurery
ilreni Taoaca ITTes.reHKa

eiduyn;


